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New Ohio Requirement on Mortgages Securing 
Future Advances 


Bank mortgages on real estate frequently provide that the 
mortgage shall secure all other indebtedness, future or past, 
incurred by the mortgagor to the bank. The purpose of such 
a clause in a mortgage is, of course, to provide the bank with 
additional security on future loans to the customer. In some 
states it is held that such a mortgage clause is ineffective to 
secure the future advances except in the case where the bank 
is legally obligated to make such advances at the time the 
mortgage is executed. In other states it is ruled that such 
future advances will be effectively secured whether or not the 
bank is obligated to make the advances. 


The Supreme Court of Ohio has recently adopted a novel 
and perhaps inconvenient rule from the standpoint of the 
banker and his attorney. The Court holds that a mortgage 
securing future advances can be accomplished; however, the 
bank is required to manifest its intention (preferably in 
writing) at the time it makes the future advance that the loan 
so made shall be secured by the original real estate mortgage. 
It seems highly desirable, therefore, that all notes, chattel 
mortgages, and instruments of pledge should contain a pro- 
vision that it is the intention of the banker and his customer 
that the loan made shall be secured by any previous mortgages 
or instrument of security given by the borrower to the bank as 
well as by any primary security given for the loan. Second 
National Bank of Warren v. Boyle et al., Supreme Court of 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 8887. 
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Ohio, 99 N. E. Rep. (2d) 474. ‘The opinion of the court is 


as follows: 


Syllabus by the Court 


1. Where there is no obligation to make future advances, a mort- 
gage, purporting to secure such future advances, cannot secure such 
advances until the advances have been made. Until then, so far as 
such advances are concerned, there is nothing for the mortgage to 
secure. 

2. At most, those provisions of a mortgage purporting to secure 
future advances represent an offer by the mortgagor to provide the 
security of the mortgage for such advances if and when they are made. 

3. The making of a loan to the mortgagor, in reliance on that 
offer, may, in and of itself, indicate an acceptance of that offer. 

4. A duly recorded mortgage, purporting to secure future 
advances which the mortgagee is not obligated to make, will not secure 
a subsequent advance by the mortgagee to the mortgagor if such 
advance does not appear to have been made in reliance upon or on the 
faith of the security of the mortgage. 

5. A mortgagee who claims that such mortgage does secure such 
a subsequent advance must allege that such advance was made either 
in reliance upon or on the faith of the security of the mortgage. 


This is a foreclosure action instituted by the Second National 
Bank of Warren, herein referred to as the bank. The defendants are 
Rita R. Boyle, herein referred to as the mortgagor, The Bolz-Weir 
Company, herein referred to as the judgment creditor, the state of 
Ohio, herein referred to as the state, and the United States of America. 


In the first cause of action of its second amended petition, the bank 
sought judgment against the mortgagor for $4,923.32 with interest, 
representing the balance due on a promissory note of the mortgagor 
in the amount of $6,100. In its second cause of action, the bank 
alleged that, “in order to secure the payment of” the foregoing note, 
the mortgagor executed and delivered to the bank her mortgage deed 
on certain real estate which was duly recorded in 1946; that it was 
“also a condition of said mortgage that this mortgage shall secure 
all other sums and liabilities of the mortgagor to said bank, however 
created, direct or contingent, either then or thereafter existing”; 
that, in February, 1948, the mortgagor executed and delivered to 
the bank her promissory note for $26,893.70; that, in January, 1949, 
the bank took judgment on said note against the mortgagor; and 
“that there is still due upon said judgment the sum of thirteen 
thousand eight hundred sixteen dollars and sixty cents ($13,816.60) 
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which becomes a lien upon said premises because of the terms and 
conditions herein set forth and stipulated in said mortgage.” 

In its answer and cross-petition, the judgment creditor set forth 
that it held a judgment for $1,748.91 against the mortgagor, that 
on February 2, 1949, the sheriff levied execution on the real estate 
described by the bank’s mortgage, and that the judgment creditor 
thereby had a lien upon that real estate second only to land taxes 
and the mortgage lien of the bank securing the note referred to in 
the bank’s first cause of action. 

By their answers and cross-petitions, the state and the United 
States asserted liens which would admittedly be subsequent to the 
lien of the judgment creditor. 

It does not appear that the bank took any steps, under Sections 
11656 and 11656-1, General Code, to establish its judgment on the 
1948 note as a lien upon the real estate covered by the 1946 mortgage. 

By its judgment, the Common Pleas Court held that the $5,085.68 
balance due on the 1946 indebtedness was a lien subject only to court 
costs and land taxes but that the indebtedness originally evidenced 
by the bank’s 1948 note was not secured by the bank’s 1946 mort- 
gage, and that, therefore, the claim of the bank, with respect to the 
unpaid part of that indebtedness, represented a lien against the 
real estate covered by the mortgage which was junior to (1) the 
$500 allowance to the mortgagor in lieu of a homestead exemption, 
(2) the $1,748.91 judgment lien of the judgment creditor, (3) the 
filed notices of liens of the state, and (4) the filed lien of the United 
States. 

Since the proceeds of the sale of the mortgaged property were 
insufficient to pay all the foregoing liens, the bank appealed on 
questions of law to the Court of Appeals, which affirmed the judgment. 

The cause is before this court upon appeal, a motion to certify 
having been allowed. 


Hoppe, Day & Ford, Warren for appellant. 


Paul E. Kightlinger, Theodore R. Saker, Warren, Herbert S. 
Duffy, Atty. Gen., Foster J. Fludine, Canton, Don C. Miller and 
John S. Mudri, Cleveland, for appellees. 


TAFT, J.—The question to be determined is whether the in- 
debtedness, originally evidenced by the 1948 note of the mortgagor to 
the bank, is secured by the 1946 mortgage of the mortgagor to the 
bank. 

It is argued that, because the 1946 mortgage did not obligate 
the bank to make the 1948 loan to the mortgagor, the 1946 mortgage 
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could not secure the indebtedness evidenced by the 1948 note. Kuhn 
vy. Southern Ohio Loan & Trust Co., 101 Ohio St. 34, 126 N. E. 820, 
is cited as supporting that conclusion. That case does hold that 
a mortgage duly recorded “given for definite future advances, which 
the mortgagee is obligated to make” does secure such advances. How- 
ever, because the question was not before the court, that the case does 
not hold that future advances could not be secured by a duly recorded 
mortgage if the mortgagee was not obligated to make the advances. 


It is contended that some of the language of Read, J., in the 
court’s opinion in Spader v. Lawler, 17 Ohio 371, requires the con- 
clusion that a mortgage cannot secure future advances which the 
mortgagee is not obligated to make. The difficulty with that con- 
tention is that Judge Read, in his opinion, admitted that it was not 
necessary in that case to reach such a conclusion. The other judges, 
who concurred with him in the judgment of the court, expressly 
avoided such a conclusion. The holding in that case was that a 
mortgage with a clause to secure future advances would be post- 
poned to a second mortgage recorded before the future advances were 
made. In the instant case, the indebtedness, evidenced by the 1948 
note, was incurred before either the judgment creditor, the state, or 
the United States secured any lien against the real estate described 


in the 1946 mortgage. 


This court has held that a mortgage to secure future advances, 
which the mortgagee is not obligated to make, is valid, and that the 
liens under the mortgage for such advances are entitled to priority 
over a judgment lien which attaches after such advances are made. 
Kramer v. Trustees of Farmers’ & Mechanics’ Bank, 15 Ohio 253. 
See Choteau, Merle & Sandford v. Thompson & Campbell, 2 Ohio 
St. 114; West v. Klotz, 37 Ohio St. 420, 427. This holding ap- 
parently accords with the great weight of authority outside Ohio. 
See annotations, 1 A. L. R. 1586, 81 A. L. R. 631, and 172 
A. L. R. 1079. 


Obviously, where there is no obligation to make future advances, 
a mortgage, purporting to secure such future advances, cannot secure 
such advances until the advances have been made. Until then, so far 
as such advances are concerned, there is nothing for the mortgage 
to secure; and the provisions of such a mortgage merely represent 
an expression of the intention of the mortgagor and mortgagee that 
the mortgage shall operate as a security for the obligations of the 
mortgagor with respect to such advances, if and when such obligations 
arise. At most, those provisions represent an offer by the mortgagor 
to provide the security of the mortgage for such advances if and 
when they are made. Cf. Bretz v. Union Central Life Ins. Co., 134 
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Ohio St. 171, 16 N. E. 2d 272. If such offer is accepted by the 
mortgagee in making a subsequent advance, then the necessity of 
executing and recording a new mortgage to secure such advance may 
be avoided. Cf. Choteau, Merle & Sandford v. Thompson & Camp- 
bell, supra. The making of a loan to the mortgagor, im reliance wpon 
that offer, may, in and of itself, indicate an acceptance of that offer. 
Cf. Powers & Weightman v. Bumcratz, 12 Ohio St. 273; Wise v. 
Miller, 45 Ohio St. 388, 14 N. E. 218. 


As stated in another way by Hitchcock, J., in the court’s opinion 
15 Ohio St. at page 260 in Kramer v. Trustees of Farmers’ & 
Mechanics’ Bank, supra: 


“If Doyle had not indorsed the paper, or made himself security 
for Wells, Henry & Co., the mortgage would have been void for want 
of consideration, or, in other words, it would not have operated as 
an indemnity, for there would have been nothing against him for which 
any indemnity could have been required. It is true, too, that Doyle 
was under no legal obligation to indorse; but when he did indorse, 
and thereby made himself liable for Wells, Henry & Co., as was con- 
templated when the mortgage was executed. I do not perceive with 
what propriety,it can be said there was no consideration.” 


This raises the question, in the instant case, as to whether the 
bank, by what it did and said before and at the time of the 1948 
loan, expressed an intention that that loan was to operate as an 
acceptance of the 1946 offer by the mortgagor that the. 1946 mort- 
gage should secure indebtedness thereafter incurred by the mortgagor 
to the bank. Unless the bank did express such an intention, the 
action of the bank, in making the 1948 loan, would not represent 
the manifestation of assent to the mortgagor’s offer which would 
be essential: to the existence of a contractual obligation to secure 
the 1948 loan by the 1946 mortgage. See Dayton, Watervleit Valley 
& Xenia Turnpike Co. v. Coy, 13 Ohio St. 84, 94; Restatement of the 
Law of Contracts, Section 55, Comment a; 1 Williston on Contracts 
(Rev. Ed.), 42, 43 § 22; 190 § 66; 191 § 67; 192, 193 § 67A. 


The 1948 indebtedness was originally evidenced by a written in- 
strument, executed by Rita R. Boyle, d. b. a. Red Top Cab, and 
delivered by her to and accepted by the bank. The first portion of 
this instrument is in the usual form of a promissory note. There 
is a provision for acceleration on account of nonpayment of any 
installment, a provision authorizing a cognovit judgment and a 
provision for the interest rate after maturity. The instrument then 
provides : 


“To secure the payment of the above note we hereby sell or convey 
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to the Second National Bank of Warren, successors and assigns, the 
following described personal property, to wit: 


“Secured by 10 Kaiser sedans and 1 1947 Desota, and 2 1946 
Plymouths and 5 1947 Plymouths described on schedule attached. 

“(Full amount of note to be recorded on each title.) 

“. . If the holder hereof shall, at any time before said note 
is fully paid, deem it necessary for its more complete protection, it 
shall have the right to take possession of the above described property 
and sell the same at the expiration of 10 days’ written notice to us, 
whether at public or private sale, without advertising the same. In 
case of public sale the holder hereof may purchase said property 
and account for the proceeds of such sale, after deducting the amount 
due it and the costs of selling said property. 

“We agree to keep said property at all times in good condition 
and repair and to keep the same insured against loss by fire, collision 
and theft for such amounts as the holder hereof may specify, for the 
benefit of the holder hereof. 

“If the note secured by this mortgage is fully paid then this 
transfer shall be void; otherwise to remain in full force and effect.” 
(Emphasis added.) 

There is nothing on the face of the instrument to indicate that 
anything other than the vehicles described therein was to be security 
for the indebtedness evidenced thereby. The description therein of the 
note, as “the note secured by this mortgage,” when coupled with the 
absence of any reference to other security, tends to negative any sug- 
gestion that the indebtedness, evidenced by the note, was additionally 
secured. 

All the provisions of the instrument are a printed form of the 
bank, except the date, the amount, the due date and amount of in- 
stallments, the signature of the mortgagor, and the description of the 
collateral. 

The provisions of the note and chattel mortgage, evidencing the 
1948 loan, do not indicate any connection between the 1946 mortgage 
and the 1948 loan. Apart from the existence of the mortgage and 
its. provisions, there is no evidence from which any such connection 
could even be inferred. While “Rita R. Boyle, d. b. a. Red Top 
Cab,” who signed the note and chattel mortgage evidencing the 1948 
loan, is the same person as “Rita R. Boyle,” who signed the 1946 
mortgage, the fact, that the bank was satisfied to have her sign 
the 1948 note in a manner different from that in which she signed 
the 1946 mortgage, does tend to indicate that neither the bank nor 
the mortgagor recognized any connection between the 1948 note and 
the 1946 mortgage. 
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Furthermore, there is not even any allegation by the bank in its 
pleadings that the loan of 1948 was made either in reliance upon or 
on the faith of the 1946 mortgage. Apart from the existence and 
provisions of the mortgage, nothing in the pleadings indicates that 
the 1946 mortgage was even a factor in influencing the bank to make 
the 1948 loan. 

It is apparent therefore that, at least so far as the 1948 indebted- 
ness is concerned, the bank has not alleged in its pleadings an accept- 
ance of the mortgagor’s offer to secure the future obligations of the 
mortgagor to the bank under the terms of that mortgage. We sup- 
pose that no such allegation was made because it could not have 
been supported by the evidence. That supposition is confirmed by 
the facts hereinbefore referred to, tending to negative any expressed 
intention on the part of the bank to accept that offer of the mort- 
gagor. 

This differentiates the instant case from the Kramer case. Thus 
it is disclosed in the report of the Kramer case, 15 Ohio at page 256, 
that the mortgagee there involved alleged reliance upon the mortgage 
indemnity in continuing to indorse paper of the mortgagor. In that 
report, at page 258, it appears that there was a finding that the 
mortgagee did so rely. 

A number of the cases, holding that a mortgage may secure future 
advances which the mortgagee is not obligated to make, apparently 
recognize that such future advances must be made in reliance upon 
or on the faith of the mortgage. Ackerman v. Hunsicker, 85 N. Y. 
43, 39 Am. Rep. 621 (“made upon the faith thereof”) ; Hopkinson 
v. Rolt, 9 House of Lords Cases, 514, 554; Shirras v. Craig, 7 Cranch 
34, 51, 3 L. Ed. 260, 266 (“contracted upon its faith”); Farr v. 
Nichols, 182 N. Y. 327, 330, 30 N. E. 834, 835 (“make . . . upon 
the faith of his mortgage security”) ; Jarratt v. McDaniel, 32 Ark. 
598, 603 (“advances . . . upon the faith of the mortgage”) ; Lovelace 
v. Webb, 62 Ala. 271, 281 (“on the faith of which and security of 
the mortgage, the creditor makes advances”) ; and Buck Co. v. Buck, 
162 Cal. 300, 122 P. 466, 468 (“made . . . advances . . . upon the 
faith of the mortgage security”). Cf. Powers & Weightman v. 
Bumcratz, supra, paragraph one of the syllabus (“when acted on’) 
and 12 Ohio St. page 274 (“sales . .. made... in faith of the 
guarantee”) ; Wise v. Miller, supra, paragraph three of the syllabus 
(“made on the faith of”). Most of the cases, where the question 
might have been raised, are silent as.to the necessity of such reliance 
in making a future advance. However, we have found no cases hold- 
ing that such reliance, in making a future advance, is not necessary 
if the lien of the mortgage is to secure such an advance. 

Judgment affirmed. 
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WEYGANDT, C. J., and ZIMMERMAN, MIDDLETON and 
MATTHIAS, JJ., concur. 


STEWART and HART, JJ., concur in paragraph one of the 
syllabus, but dissent from the judgment. 


STEWART, Judge. 

I concur in paragraph one of the syllabus but dissent from the 
judgment on authority of Kramer v. Trustees of Farmers’ & Me- 
chanics’ Bank, 15 Ohio 253. I am of the opinion that the Kramer 
case is in accord with the overwhelming weight of authority. 1 
A. L. R. 1586; 81 A. L. R. 631; 172 A. L. R. 1079. 


HART, Judge, concurs in the foregoing dissenting opinion. 
—_———— 


Bank Acting as Escrow Depositary Liable for Payment 
on Forged Documents Notwithstanding Exercise 
of Due Care 


A buyer of sheet metal steel deposited with banker $16,000 
in escrow. Under the terms of the written escrow agreement 
the bank was authorized “‘on behalf of the (purchaser) to pay 
to the seller . . . the sum of $16,000 upon presentation to the 
said Bank of the original bills of lading from the railroad, 
showing shipment of all of the steel above described. . . . “The 
banker mistakenly paid over the escrow deposit upon the 
presentation of forged bills of lading. The buyer brought an 
action against the bank for damages. The court interpreted 
the language of the agreement to refer to original and genuine 
bills of lading and held the banker liable to the buyer not- 
withstanding the fact that it had exercised due care to ascertain 
whether the bills of lading were genuine. 

Bankers acting as escrow holders could well profit from 
this decision. The banker would have been completely pro- 
tected against mistaken payment on forged bills had it seen 
fit to provide in the escrow agreement that banker would not 
be liable in any case of mistaken payment except for its failure 
to exercise due care. Marvel Industries, Inc. v. Boatmen’s 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §382. 
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National Bank, Supreme Court of Missouri, 289 S. W. Rep. 
(2d) 846. The opinion of the Court is as follows: 


' HOLLINGSWORTH, J.—Plaintiff (respondent) brought this 
action against defendant for the recovery of $16,000 deposited by 
plaintiff with defendant in accordance with the provisions of a three- 
party contract for the sale of 196 tons of sheet steel, in which 
contract plaintiff is designated as “purchaser”, one R. E. Mullen as 
“seller” and defendant as “escrow agent”. 


Following verdict and judgment for plaintiff in the sum of $16,000 
and accrued interest, defendant appealed. The grounds of its appeal 
are: that no submissible case was made; error in instruction No. 2 
given in behalf of plaintiff; and refusal of the trial court to declare a 
mistrial because of an alleged prejudicial voluntary statement made 
by one of plaintiff’s witnesses. 


The first assignment requires a detailed statement of the facts. 
To follow their import, it will be of advantage to first state the issues 
presented to the trial court. They were: whether certain purportd 
bills of lading accepted by defendant from the seller, Mullin, and in 
return for which defendant paid over to Mullen $16,000 deposited 
by plaintiff with defendant as escrow agent, were forgeries; if they 
were forgeries, whether plaintiff had ratified their acceptance; and, 
if plaintiff had not ratified their acceptance, then whether defendant 
has exercised such care in their acceptance that it should not be 
held liable for breach of its contract. 


The issue of forgery was submitted to the jury at the instance 
of plaintiff. The issue of ratification was submitted at the instance 
of defendant. Both issues were found in favor of plaintiff. The 
issue presented by defendant that it had exercised due care and, 
therefore, was not liable even though the bills of lading were forged 
was rejected by the trial court. Defendant again presents that issue 
as one of the grounds that no submissible case was made. Inasmuch 
as defendant makes no complaint of the finding against it on the 
issue of ratification, the details of the evidence on that issue will be 
omitted. 


Plaintiff, a corporation engaged in the manufacture of com- 
ponent parts used in construction of house trailers, is domiciled 
in Detroit, Michigan. In January, 1948, Carl J. Wagner, its presi- 
dent, came to St. Louis in quest of steel. He was there introduced 
to Mullen and made a tentative oral arrangement with Mullen for the 
purchase of steel. Wagner and Mullen then went to the trust 
department of defendant, a banking institution, in St. Louis. They 
there met Andrew C. Gunter and other officers of defendant. Follow- 
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ing discussion, it was agreed that Wagner would return to Detroit 
and have a three-party contract drawn in accordance with their dis- 
cussion. ‘This was done by Wagner. The contract, drawn in triplicate, 
was executed by plaintiff, forwarded to defendant, and there executed 
by defendant and Mullen. One copy was retained by each of them 
and one was returned to plaintiff. 


The contract is dated January 31, 1948. The parties are 
designated as above stated. Mullen agreed to sell plaintiff 196 tons 
of sheet steel of designated sizes, which Mullen therein represented 
to be located in New Orleans, Louisiana. Shipment was to be made 
not later than February 14, 1948, to plaintiff at Sturgis, Michigan, 
f.o.b. New Orleans. The purchase price was $160 per ton. 


The contract then recites: “Marvel Industries, Inc., the Pur- 
chaser, deposits herewith on execution of this Agreement, as part 
of the purchase price, $16,000.00, in escrow with the Trust Depart- 
ment of The Boatmen’s National Bank of St. Louis, as Escrow Agent. 
The said Bank is hereby authorized on behalf of the Purchaser to 
pay to the Seller, R. E. Mullen, the said sum of $16,000.00 upon 
presentation to the said Bank of the original Bills of Lading from 
the railroad, showing shipment of all of the steel above described, 
said Bills of Lading to show each railroad car number with detailed 
list of all steel contained in each car, showing gauge, sheet sizes, and 
steel tonnage in each car. Said Bank shall thereupon forward all 
of said Bills of Lading to Marvel Industries, Inc. . . . and. said 
Bank shall thereupon be discharged from its part of this Agreement.” 


Further provisions are that upon its receipt plaintiff would un- 
load and inspect the steel, and, upon verification that it was as 
represented to plaintiff, would pay the balance of the purchase price to 
Mullen at his St. Louis office. And, finally, that defendant was a party 
to the contract only as escrow agent. 

Upon execution of the contract, plaintiff deposited $16,000 with 
defendant and paid it $25 for its services as escrow agent. 


On February 13, 1948, Mullen presented to Mr. Gunter at 
defendant’s banking house in St. Louis six purported bills of lading 
for the steel. Mr. Gunter checked the bills and noted a discrepancy 
in the sizes of the sheets of steel. He called Mr. Wagner in Detroit, 
advised him that he had the bills of lading “‘as required by the escrow 
agreement”, but that there was a discrepancy in the sheet sizes of 
the steel and stated to him the extent of it. Wagner agreed to accept 
them. Gunter asked Wagner to confirm this by letter, and advised 
Mullen to wait until the following Monday, February 16. Mullen 
took the bills of lading and left Gunter’s office. On the same day, 
February 13, Wagner confirmed the conversation by letter. 
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This letter was received by Mr. Gunter on Monday, February 16, 
after which Mullen, on the same day, again appeared at the bank. 
Mr. Gunter delivered to him in exchange for the bills of lading 
defendant’s corporate trust department check for the sum of $16,000, 
and mailed the bills of lading to Wagner in Detroit with a letter of 
transmittal. 

In due course of mail, Wagner received Mr. Gunter’s letter and 
forwarded the bills of lading to plaintiff’s plant in Sturgis. Some 
three weeks thereafter, Wagner, upon inquiry, learned that the 
steel had not been received at the Sturgis plant. Upon further 
inquiry, he received information from the Louisville & Nashville 
Railroad Company, by whom the bills of lading were purportedly 
issued, that they were spurious and that no such a shipment of steel 
had been received by it. This suit ensued. 


The petition pleaded the contract; alleged that by its terms 
defendant became trustee of an express trust with the duty to 
comply strictly with its terms; alleged a violation of that duty in 
paying to Mullen $16,000 without having presented to it original 
‘bills of lading; and that no bills of lading had ever been issued cover- 
ing a shipment of steel called for by the contract and that none was 
shipped. Defendant’s answer admitted the contract, the receipt of 
$25 for its services as escrow agent, disbursement of $16,000 to 
Mullen, and denied the other allegations of the petition; and, as 
stated, affirmatively pleaded ratification of the acceptance of the 
hills of lading by defendant. 

The aforesaid six bills of lading are on printed forms regularly 
in use by the Louisville & Nashville Railroad Company, and which 
are furnished to any shipper. Each of them purports to be an 
original bill of lading. They are identical in form, except as to the 
description of the packages and tonnages of steel in each. Written 
with pencil in blank spaces provided therein are the name of the 
consignee, destination and routing, car initials and numbers. Each 
purports to bear at the bottom thereof the name of R. E. Mullen as 
shipper and gives his address as 332 Paul Brown Building, St. Louis, 
Mo. In the space provided for place of origin of the shipment, there 
is a rubber stamp impression in large letters, “New Orleans, La.” 
Near the bottom of each bill of lading there appears a rubber stamp 
impression approximately one and one-half inches in width and two 
inches in height, reading as follows: 


“Received Subject to Terms 
and Conditions of the 
L. & N. R. R. Co. 

Bill of Lading 
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Feb. 12 1948 
[Here appears 
a clock face] 
L. & N. R. R. Co. 
New Orleans, La. 
S. W. Bell, Agent” 


Near the bottom of the stamp, and written over the last two lines 
thereof, is a purported pen signature of a name that appears to be 
“J. A. Leary”. 

S. W. Bell, whose name appears as a part ‘of the stamp last 
above described, testified that he was freight agent of the Louisville 
& Nashville Railroad Company at New Orleans on the date of these 
purported bills of lading and had supervisory capacity over all 
employees and duties at the local freight office in New Orleans. His 
office and the division freight agent’s office in Louisiana had charge 
of all bills of lading issued by the L. & N. in New Orleans. Upon 
examination of these six purported bills of lading, he stated they 
were not issued by his office and he did not recognize the stamps nor 
the signature appearing thereon. No such stamps had been used 
since he had been in charge of the office. The stamp used in his 
office on bills of lading on shipments such as these shipments pur- 
ported to be was worded: 


“S. L. & C. 
L. & N. R. R. 
S. W. Bell, Agent 
k Per——_—_” oer, 

Then followed a blank space to insert rubber stamp datings. The 
letters “S. L. & C.” mean “shipper’s load and count”. He also pro- 
duced the impressions of the five other stamps used by his office. None 
of them was worded as was the stamp affixed to the bills of lading here 
involved, nor did any of them carry his name. 


The-purported signature, “J. Leary”, was not familiar to Bell, 
and there was no one under his supervision with any name like that 
or similar to it. Bell had charge of the records of bills of lading issued 
out of his office, and there was no record of these bills and no record 
of any shipments purportedly covered by them. He admitted on 
‘ cross examination that bills of lading were issued out of the division 
freight office, but in such instances there would be no stamp with his 
name appearing thereon. ‘There were some five persons in his office 
authorized to apply the stamp in use in his office and affix their 
signatures on the line marked “Per ”. He gave the names 
of those authorized to stamp and sign bills of lading issued by his 
office, and then further admitted that in the event of the illness of 
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any of these parties other persons in his office might be authorized 
to act; and that he was not familiar with the signatures of all per- 
sons ‘authorized to issue bills of lading for his company in New 
Orleans. 


Melba Gibbons, an employee of Modern Press and Stationery 
Company, in St. Louis, testified that on or about the 5th day of 
February, 1948, a man unknown to her placed a rush order for a 
stamp or stamps, which she forwarded to Barnard Stamp Company 
in St. Louis for making. The records of her employer were un- 
available, having been sent to the “FBI”. One of the stamp im- 
pressions on the bills of lading was shown to her and she said it was 
similar to a stamp ordered by the unknown man. This order was 
duly filled by Barnard Stamp Company and returned to Modern 
Press and Stationery Company, and by it delivered to the unknown 
man when he called for it. 


William G. Venker, who had been connected with Barnard Stamp 
Company for twenty-six years, testified that on the 9th day of 
February, 1948, his company made certain stamps on order from 
Modern Press and Stationery Company. He produced impressions 
of these stamps made at the time they were manufactured and was 
shown the two stamp impressions on each of the six bills of lading. 
He stated positively that the impressions on the bills of lading were 
made from the stamps manufactured by his company in filling the 
order from Modern Press, and pointed out certain peculiarities of 
the impressions. All stamps, he said, had certain peculiarities readily 
discernible by an experienced stamp maker. One of the several 
peculiarities of this stamp was the comma following the “W” in the 
name “S. W, Bell”. The stamps, when made, had been sent to 
Modern Press and Stationery Company. 


Defendant contends plaintiff failed to prove “that the bills of 
lading were not signed by someone authorized to sign and issue bills 
of lading for the railroad and thus failed to prove that the bills of 
lading were not genuine . . .” It may be conceded, as argued by 
defendant, that it is not a prerequisite to a valid bill of lading that 
the carrier actually receive the goods purportedly covered by the 
bill if it was issued by an agent of the carrier having real or apparent 
authority so to do. Gleason v. Seaboard Air Line Railway Co., 278 
U. S. 349, 49 S. Ct. 161, 73 L. Ed. 415. 


There was no evidence that the bills of lading here in question 
were issued by any agent of the L. & N. Railroad Company. There- 
fore, the question for determination is: Did plaintiff make a prima 
facie showing that they were not so issued? Defendant contends it 
did not. Its argument runs in this wise: that the division freight 
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office in New Orleans, over which Bell had no supervision, also issued 
bills of lading; that Bell was not familiar with the signatures of all 
persons who issue bills of lading out of New Orleans for the L. & N.; 
and that Bell admitted in cases of sickness of those authorized by his 
office to issue and sign bills others were authorized, but. that plaintiff 
significantly failed to prove who they were, although there were 
records to show such fact. 


This argument omits other pertinent evidence. These bills of 
lading did not purport to have been issued from the division freight 
office. ‘They purported to be issued from the office of which S. W. Bell 
had charge. The stamp impressed thereon so indicated. There was 
no record of their issuance in Bell’s office, nor any record of the receipt 
of such a shipment. There was no employee named “J. Leary” or any 
similar name in his office. Neither the stamp “New Orleans, La.” nor 
the large stamp above set forth bearing the name of S. W. Bell were 
used by his office. 


Defendant argues that an agent in the division freight office may 
have obtained and mistakenly or fraudulently affixed the S. W. Bell 
stamp on the bills. That is purely conjectural. There is no evidence 
or circumstance in the record to support it. On the other hand, the 
evidence was convincing that these two stamps were made in St. Louis 
in the early part of February. Mullen was shown to be in St. Louis 
about that time. The inference is clear that he had them made or was 
instrumental in having it done. That no shipment purportedly cov- 
ered by them was ever made is a circumstance tending to show they 
were not issued out of any office of the railroad. We hold that the 
trial court was warranted in submitting the issue of their genuineness 
to the jury. 

Defendant next contends that it “did not by the escrow agreement 
guarantee the genuineness of the bills of lading and could only be 
liable for negligence in accepting them.” It relies strongly upon the 
case of W. A. Havemeyer & Co. v. Exchange Nat. Bank of Tulsa, 
8 Cir., 293 F. 311, 312, but we think the facts in that case, far too 
lengthy to set forth in this opinion, are readily distinguishable. Briefly 
summarized they are: Plaintiff’s bank in Chicago wired defendant 
bank: “Notify and pay Southwestern Brokerage Co. $27,200 on 
delivery bills lading two cars sugar containing 800 bags each shipped 
from Utah on December sixteenth and seventeenth.” The bank ac- 
cepted the bills of lading presented to it and paid over the $27,000. 
These bills were spurious. The court held: “Of course, this wire 
contemplated and could be understood only as meaning true bills of 
lading for no one would authorize payment on forged, worthless, bills 
of lading. However, such an instruction is far different from one 
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reqquiring the defendant to ascertain at its peril that such bills were 
genuine and thus become an absolute insurer thereof. Such an’ added 
onerous obligation is unusual in like business dealings and. will not 
legally attach unless it be shown that such added obligation was under- 
stood and undertaken by the parties. The rule of law ordinarily 
applying is that the agent shall use reasonable care in ascertaining that 
the bills offered are genuine. There is no evidence from which we 
can infer that the parties intended any such unusual meaning and 
resultant obligations as contended for by plaintiff.” 


That is not the situation in this case. Here we have a formally 
executed contract wherein defendant, as an escrow agent for a con- 
sideration, was authorized “on behalf of the Purchaser to pay to the 
Seller, R. E. Mullen, the said sum of $16,000 upon presentation to 
the said Bank of the original bills of lading from the railroad, showing 
shipment of all of the steel above described, . . .” Of course, this 
means true original bills of lading, not forged ones. There is no 
evidence in the record of any business practice or custom warranting 
a departure from the strict terms of the contract. 


“An escrow holder is charged with the performance of an express 
trust governed by the escrow agreement with duties to perform for 
each of the parties, which duties neither can forbid without the con- 
sent of the other.” Nash v. Normandy State Bank, Mo. Sup., 201 
S. W. 2d 299, 301. Morris v. Davis, 334 Mo. 411, 66 S. W. 2d 833; 
Meredith v. Meredith, 287 Mo. 250, 229 S. W. 179; Seibel v. Higham, 
216 Mo. 121, 115 S. W. 987. “Where a person assumes to and does 
act as the depositary in escrow, he is absolutely bound by the terms 
and conditions of the deposit and charged with a strict execution of 
the duties voluntarily assumed. It is not in his province to interpret 
or construe a contract where he has a duty to perform; he must be 
guided in his duty by what the contract says.” 19 Am. Jur. § 17, 
p- 435. To the same effect is 30 C. J. S., Escrows, § 11, p. 1213. 


Further cases cited by defendant are Boland v. Mercantile-Com- 
merce Bank & Trust Co., 349 Mo. 731, 163 S. W. 2d 597, and Fair- 
leigh v. Fidelity National Bank & Trust Co., 335 Mo. 860, 73 S. W. 
2d 248. In each of those cases a trustee was invested with a discretion 
in the sale and reinvestment of securities held in trust. He was held 
not liable for losses incurred. in the bona fide and reasonably diligent 
exercise of that discretion. They are not in point. 


Defendant assigns error in the use of the word “duly” in Instruc- 
tion No. 2 given in behalf of plaintiff. The instruction told the jury 
that even if they found the bills of lading were on forms in use by the 
L. & N. Railroad, yet they could not become such unless they were duly 
signed by an authorized agent of the railroad. The purpose of the 
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instruction is clear. It was to advise the jury that a form of bill 
of lading was not sufficient unless duly signed or stamped by one whose 
act would legally bind the railroad. Cromwell v. Slaney, 1 Cir., 65 F. 
2d 940, 941. Furthermore, Instruction No. 7, given at the request 
of defendant, directed that “. . . unless you also find and believe from 
the evidence that the aforesaid bills of lading were not stamped or 
signed by any agent or employee authorized to issue bills of lading 
. . -) your verdict shall be for the defendant.” If there is any difference 
in the meaning of the two instructions, the one given in behalf of 
defendant is more favorable to plaintiff. The assignment is without 
merit. 

The last assignment of error is the court’s refusal to declare a 
mistrial when the witness, Melba Gibbons, was asked to state the date 
the order for stamps was placed with Modern Press and Stationery 
Company, she replied: “It was around the 5th of February, but I 
couldn’t give the exact date, because the copy has gone to the FBI.” 


It may well be doubted whether the voluntary statement was pre- 
judicial. There is little, if any, real dispute that the bills of lading 
were in fact fraudulent. Under the record in this case any juror would 
infer that Mullen was an impostor. Would it be prejudicial for them 
to learn that an investigation was being conducted? In any event, 


however, there is no suggestion that plaintiff’s counsel invited or an- 
ticipated the voluntary statement. The question did not call for it. 
Counsel for plaintiff readily agreed that the jury might be instructed 
to disregard it. The court offered to do so, but counsel for defendant 
refused the offer. A trial court cannot be convicted of error in such 
a situation. Plannett v. McFall, Mo. App., 284 S. W. 850, 854; 
Eth v. Kansas City, Mo. App., 63 S. W. 2d 203, 205, 206. 

The judgment is affirmed. 

All concur. 





Bankruptcy and Negotiable Instruments 
Reprinted from the Harvarp Law Review, with the permission of the editors 


When bankruptcy occurs the holder or indorser of a negotiable 
instrument upon which the bankrupt is liable as indorser or maker 
finds himself caught in the intermeshing of two highly complicated 
systems of law. Not merely is the protracted and expensive procedure 
inconvenient for him but some of the rules involved seem substantively 
unfair. Some of these difficulties arise from the fact that the two 
concepts have different functions. Bankruptcy secks to distribute the 
property of the bankrupt as equitably as possible among his creditors 
and then discharge him of further liabilities.1_ Negotiability tries to give 
the holder the maximum assurance that he will be able to realize on 
the debt owed him without any defenses being interposed. Therefore 
any expansion of bankruptcy in one sense hinders the flow of commercial 
paper by increasing the number of cases in which the holder cannot 
procure or retain full payment from the debtor. On the other hand, 
bankruptcy, though it causes the claim of the holder to be impaired. 
does assure him that he will be able to recover his prorata share, whereas 
otherwise, if he has only a small claim and lives in a distant part of 
the country, he would in practice not be able to recover at all. It has 
been recognized by the business community that bankruptcy, like 
forgery and real defenses, is one of the risks run by anyone who takes 
a negotiable instrument; therefore negotiability is in a more genuine 
sense impaired only if bankruptcy is administered in a fashion contrary 
to the assumptions of those who deal in such instruments or where the 
procedure is inadequgate to adjust the rights of the various parties. 

Rights of the Holder—(a) Against Bankrupt Maker—{1) Proving 
the Claim.—When the holder of a negotiable instrument discovers that 
the party primarily liable has gone into bankruptcy he may prove his 
claim on that instrument in the bankruptcy proceedings? and, as a 
petitioning creditor, he is entitled to participate in commencing the 
proceedings.’ He possesses these rights even though at the time of 
filing of the petition in bankruptcy the instrument was not yet payable, 
for the unmatured claim is none the less a fixed liability.* The holder's 
claim may be resisted by the trustee in bankruptcy who may assert any 
of the bankrupt’s defenses.® Interest can be proven only to the extent 


1See Williams v. United States Fidelity & Guaranty Co., 236 U.S. 549, 554 (1915). 

2 In re Myers, $1 F. Supp. 636 (E. D..N. Y. 1940). 

3 Ibid. 

4 Srar. 562 (1898), as amended, 11 U. S. C. § 108 (a) (1) (1946), Kay v. Federal Rub- 
ber Co., 46 F. 2d 64 (8rd Cir. 1930). 


5 52 Srar. 879 (1938) as amended, 64 Start. 26 (1950), 11 U.S. C. A. § 110 (c) Pamphlet, 
July 1960). 
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it was due at the time of filing the petition,® and in the case of dis- 
count paper a rebate of the interest imputed to the period between the 
filing of the petition and the maturity of the instrument is required,’ 
which might be based on the legal rate of interest, but is preferably 
determined by the prevailing discount rate on similar instruments at 
the time of. filing the petition.® If the holder fails to file proof he is 
thereafter barred by the bankrupt’s discharge if (1) the bankrup*t 
properly listed him as the holder in the schedule of creditors,’ or (2) 
he had. knowledge or notice of the bankruptcy,“ or (3) the bankrupt, 
though having reason to know the claim might have been transferred, 
could not by due inquiry have ascertained who was the holder at the 
time of filing.1* The difficulties arising from this interplay of bank- 
ruptcy law and negotiable instrument practice seem to fall upon the 
bankrupt maker who, if he has reason to know his negotiable instru- 
ments may have been transferred, could be faced with a considerable 
problem in tracing what frequently may be a substantial number of 
them. 

(2) Preference and Post-Bankruptcy Payment.—Even though the 
holder has received payment from the maker he may still be in danger 
of losing it. If within four months of his debtor’s bankruptcy a credi- 
tor receives.a transfer on account of the debt, being on notice at the 
time that the prospective bankrupt is insolvent, he is liable to repay 
it in an action by the trustee in bankruptcy.!* While there is no reason 
to-exempt negotiable instruments from this provision, somewhat harsh 
results can arise from the rule that it is payment of certification of the 
instrument and not delivery that constitutes the transfer.1* This rule, 
unexceptionable as to promissory notes, arguably upsets the security 
of commercial transactions where checks are involved, in that the busi- 
ness community tends to think of the receipt of a check as the con- 


‘y 


6 Vanston Bondholders Protective Comm. v. Green, 329 U. S. 156 (1946). If the prop- 
erty securing a claim is of sufficient value, interest will be paid therefrom until the date 
of payment. United States v. Sampsell, 153 F. 2d 731 (9th Cir. 1946). Should the 
estate be solvent interest will be allowed on all claims to the date of payment. Brown v. 
Leo, 34 F. 2d 127 (2d Cir. 1929). 

730 Srar. 562 (1898), as amended, 11 U.S. C. § 108(a) (1) (1946). 

8 See 3 Cottier, Bankruptcy 1887 (14th ed. 1941). 

9 In re Wisconsin Engine Co., 284 Fed. 281 (7th Cir. 1916). 

10 $0 Srat. 550 (1898), 11 U. S. C. § 35(a) (8) (1946), Covington Bros. Motor Co. v. 
Robinson, 239 Ala. 226, 194 So. 663 (1940). 

11 Westall v. Jackson, 218 N. C. 209, 10 S. E. 2d 674 (1940). 

12 In re Osofsky, 50 F. 2d 241 (S. D. N. Y. 1931) (knowledge of transfer of notes of 
same series charged bankrupt with duty of inquiry as to remaining notes). Contra: Byrne 
v. Taylor, 58 S. W. 2d 22 (Tex. Comm’n App. 1988) (knowledge that negotiable interest 
notes were transferred did not create duty to inquire as to the principal note). 

13 $0 Srar. 562 (1898), as amended, 11 U.S. C. A. § 96 (Pamphlet, July 1950). 

14 In .re Frazin, 201 Fed. 86 (2d Cir. 1912). Contra: Latrobe v. J. H. Cross Co., 29 
F. 2d 210 (E. D. Pa. 1928) (delivery of check by drawer as time of transfer); In re 
Wiessner, 115 Fed. 421 (E. D. N. Y. 1902) (time of transfer of note is when payee dis- 


‘ Counts it, unless he later becomes liable on it). See Note, 7 A. L. R. 2d 1015 (1949). 
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clusion of the transaction, rather than as an extension of credit -to .the 
drawer. © One preference-by-check situation that has apparently not 
yet been litigated would occur if a party received a check for present 
value, then learned of the drawer’s insolvency and still later procured 
payment thereon within four months of bankruptcy. Logically this 
would be a preference since giving the consideration created a debt and 
the transfer, occurring at the time of payment of the check, is thus 
discharging an antecedent debt.1*° However, it can be argued that as a 
practical matter this is a single transaction and no debt ever arises.’7 


If the check of the bankrupt is paid subsequently to the filing of the 
petition in bankruptcy, the trustee may, since title to. the deposits has 
passed to him under Section 70a (5) of the Bankruptcy Act,!* recover 
from the payee the amount so paid.’® In limiting this rule, again it 
could be argued that the giving of the check and not payment thereon 
should constitute the governing date. Further, there is an exception 
in Section 70d(1)?° protecting purchasers of the bankrupt’s property 
after the filing of the petition in bankruptcy if the purchase is made in 
good faith and for present equivalent value. It could be contended that 
receiving and cashing a check are contemporaneous so as to protect 
the party who gives present value at the time of receiving the check. 
These arguments might find support in the fact that it is to Section 


70d (5)? that the proviso that nothing in the Act is to ne négo- 
tiability is appended. , 
(3) Secured Instruments—Where the holder possesses a secured 
instrument he is entitled to exercise any security not itself invalid and, 
if he is a holder in due course, may exercise it though, as to some 
prior holder, the transfer of the security interest constituted a voidable 
preference.” Ordinarily this will involve no conflict between the bank- 


15 Cf. prveie P. Miller, Inc. v. Commalesioner, 164 F. 2d 268, 269 (3d Cir. 1947), a“ 
denied, 383 U. S. 861 (1948). In the case of the post-dated check, the time of payment 
would properly be the time of transfer, for the check then has the characteristics of a 
credit instrument. Watchmaker v. Barnes, 259 Fed. 783 (Ist Cir. 1919). 

16 Cf. Corn Exchange Nat. Bank & Trust Co. v. Klauder, 318 U. S. 434 (1943) (where 
only six days separated the assignment of accounts receivable for a contemporaneous loan 
and the perfecting of the transfer upon the filing of the petition, held, a transfer on .ac- 
count of an antecedent debt). 

17 Cf. In re Perpall, 271 Fed. 466 (2d Cir. 1921). 

18 30 Srar. 566 (1898), as amended, 11 U.S. C. § 110(a) (5) (1946). 

19 In re Howe, 285 Fed. 908 (D. Mass. 1916), aff'd sub nom. Edison Elec. Testinating 
Co. v. Tibbetts, 241 Fed. 468 (1st Cir. 1917). The bank is not liable to the trustee if it 
pays (a) without notice of the pending petition and (b) prior to adjudication or the 
receiver's taking possession of the bankrupt’s property, whichever occurs first. Citizens’ 
Union Nat. Bank v. Johnson, 286 Fed. 527 (6th Cir. 1923). 

20 52 Srat. 881 (1938), 11 U.S. C. § 110(d) (1) (1946). 

21 52 Srar. 881 (1988), 11 U. S. C. § 110(d) (5) (1946). 

22 Bennett v. Semmes, 287 Fed. 745 (E. D. Ark. 1928) (holder took secured note as se- 
curity for debt owed him by the preferred creditor of the maker). See referee’s report in 
Matter of Lynch, 8 Am. B. R. (n.s.) 858 (N. D. W. Va. 1926) (purchaser from pre- 
ferred creditor held entitled to enforce secured notes at face value though gave less, rely- 
ing on NIL rule that holder in due course need not give full value). 
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ruptcy and negotiable instrument laws, but in the situation where the 
holder gave antecedent value for the instrument, and hence was a holder 
in due course under the NIL,”* he has been allowed to resist the trus- 
tee’s suit 2* although he had not given present value so as to excuse 
him under the Bankruptcy Act.2> On the other hand, in a corporate 
reorganization, the exercise of security rights may be erestrained tem- 
porarily 7° and, if the negotiable instrument is one of a large group 
resting upon a single item of security, may be permanently modified.*" 

(b) Against Indorser When Maker Is Bankrupt—In addition to 
filing his claim against the bankrupt estate of the party primarily liable, 
or as an alternative to doing so,?° the holder can pursue his rights 
against the indorser after complying with the requirements of present- 
ment and notice of dishonor.2® These rights remain intact despite the 
discharge of the bankrupt *° for, although the NIL states without quali- 
fication that a party secondarily liable is released by the discharge of 
any prior party,*! this has been construed to exclude a discharge by 
the operation of law,** and the Bankruptcy Act specifically provides 
that the liability of one “in any manner surety” for a bankrupt shall 
be unaffected by the discharge.** Similarly, a composition agreement 
with creditors or an arrangement when made under bankruptcy law 
derives its effectiveness through the operation of law although the con- 
sent of creditors is involved, and consequently the liability of the in- 
dorser is not altered.** ‘Any extensions granted to the maker under 
Chapters XI,*> XII°* and XIII** do not serve to release the indorser,®* 
nor apparently to postpone his liability.2® Corporate reorganizations 
under Chapter X *° would likewise not alter the indorser’s liability in 


23 NecotiaBLe Instruments Law § 25. 

24 Bennett v. Semmes, 287 Fed. 745 (E. D. Ark. 1923). 

25 The present Section 60b specifically excepts a bona fide purchaser for present equiva- 
lent value from a preferred creditor. 30 Strat. 562 (1898), as amended, 11 U. S. C. 
§ 96(b) (1946). Prior to 1938 the courts had implied a similar exception. See $ CoLiier, 
Bankruptcy 1024. 

26 Continental Ill. Nat. Bank & Trust Co. v. Chicago, R. I. & Pac. Ry., 294 U. S. 
648 (19385). 

27 In re Barlum Realty Co., 62 F. Supp. 81 (E. D. Mich. 1945), aff'd, 154 F. 2nd 562 
(6th Cir. 1946). 

28 National Bank v. Sawyer, 177 Mass. 490, 59 N. E. 76 (1901). 

29 See Note, 87 A. L. R. 1394 (1933). 

30 Luther v. Lemons, 210 N. C. 278, 186 S. E. 369 (1936). 

31 NecoTmasLe Instruments Law § 120(3). 

32 In re American Paper Co., 255 Fed. 121 (D. N. J. 1919). 

33.80 Srar. 550 (1898), 11 U. S. C. § 34 (1946). 

34 In re Nine No. Church St., Inc., 82 F. 2d 186 (2d Cir. 1986). See 60 Harv. L. Rev. 
1858 (1947). 

35.62 Srar. 905 (1938), 11 U. S. C. §§ 701-99 (1946) . 

36 §2 Srar. 916 (1988), 11 U.S. C. §§ 801-926 (1946). 

37 6 Srar. 980 (1938), 11 U. S. C. $§ 1001-86 (1946). 

38 In re Lancaster, 88 F. Supp. $18 (W. D. Mo. 1941) (Chapter XIII proceeding). 

39 See Hanna, Corporate Reorganization and Suretyship, 46 Cou. L. Rev. 219, 222 (1946). 
40 §2 Srar. 883 (1988), 11 U. S. C. $§ 501-676 (1946). 
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the ordinary case of negotiable instruments.*! That in all these types 
of proceedings the indorser remains liable according to the terms of the 
instrument seems just, in view of the fact that his function is to serve 
as security for the holder in the event of the maker’s financial diffi- 
culties. While from the point of view of one who receives a negotiable 
instrument expecting to transfer it, this additional liability may diminish 
its desirability, its negotiability is increased in the eyes of all pros- 
pective transferees. 

To the extent that the holder receives payment from the maker or 
from the latter’s trustee in bankruptcy, his claim on the indorser is, 
of course, reduced. However, bankruptcy may give rise to one situa- 
tion in which payment in full by the maker to the holder will not 
suffice to release the indorser, for if such a payment constitutes a void- 
able preference to the holder and must be returned to the bankrupt’s 
trustee the liability of the indorser is revived.** This rule may lead to 
the indorser’s finding himself liable long after he thought himself re- 
leased and postpones his right to pay in full and proceed against the 
maker. However, a contrary rule would force the holder who knows 
that the maker is in a precarious financial condition into a dilemma— 
either (a) he refuses payment by the maker, which refusal would release 
the indorser in the event that the maker was not petitioned into bank- 
ruptcy within the next four months, or (b) he accepts the payment 
with the risk that it will be recovered as a voidable preference and that 
he will thereupon have no recourse against the indorsers.*® Much of 
the burden this places upon the indorser could be mitigated by requiring 
that any holder who receives payment under circumstances giving him 
notice that it may be a voidable preference warn the indorsers of their 
possible liability.44 The failure so to notify the indorser would release 
him unless he knew at the time of payment that the maker was in- 
solvent. ; 
(c) Against Bankrupt Indorser—{1) Proving the Claim—lIf the 
instrument has matured prior to the filing of the petition in bankruptcy 
against the indorser and there has been presentment and notice of dis- 
honor, the holder may prove his claim against the bankrupt indorser’s 
estate.*® Subsequent payments by the maker will not reduce the 
amount of the provable claim though dividends beyond payment in 
full will not be allowed.4® The holder of an unmatured instrument, 


41 See Note 34 supra. For a situation in which modification of a surety’s obligation might 
be required to assure success of the reorganization, see Hanna, supra note 39, at 238. 
42 Swarts v. Fourth Nat. Bank, 117 Fed. 1 (8th Cir. 1902); Horner v. First Nat. Bank, 
149, Va. 854, 141 S. E. 767 (1928). 

43 See 20 Harv. L. Rev. 484 (1907); Note, 56 A. L. R. 1868 (1928). 

44 Cf. Northern Bank v. Cooke, 76 Ky. (18 Bush) 340 (1877). 

45 Doty v. Mason, 244 Fed. 587 (S. D. Fla. 1917), which also held he may act as’ a 
petitioning creditor. 

46 Treton v. Lincoln Nat. Bank, 300 Fed. $16 (6th Cir. 1924). 
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being only a contingent creditor, must prove his claim under Section 
63a (8) .*7 Before such a contingent claim will be allowed, however, it 
must be liquidated or estimated in some manner satisfactory to the 
court and within the time that the court may set;* in this liquidation 
part payment before or at maturity will be considered a reduction of the 
provable amount of the claim.*® Since a large percentage of negotiable 
instruments will mature during a period as long as the interval between 
a petition in bankruptcy and final distribution, many such claims will 
be liquidated or—if the maker should pay in full—expunged without 
unduly delaying the proceedings. Should the court decide that the 
claim is not susceptible of reasonable estimation, the claim will be 
disallowed,®® with the result that it will survive the bankrupt’s dis- 
charge.®! Possibly the holder who fails to file proof of his unmatured 
claim could recover from the indorser after the latter’s discharge by 
showing that the claim was too contingent to have been allowed. by 
the bankruptcy court. But most courts would probably find that the 
bankruptcy court in its wide discretion would have estimated and allowed 
the claim,®? and further it can be argued that Section 63a(8)°* makes 
all contingent claims provable and hence barred, being deemed un- 
provable only if the bankruptcy court so decides.54 


Where the holder of the instrument possesses security rights in prop- 
erty of the maker it has been held that the holder is entitled to file proof 
against the indorser’s estate in bankruptcy for the whole amount of the 
obligation.5> This rule, contrary to the equitable rule of marshalling 
in effect outside of bankruptcy,5® means that one who holds a $1000 
note with $500 security has the right to receive dividends on the basis 
of $1000, even after fully realizing on the security, though he would 


47 52 Srat. 873 (1988), 11 U. S. C. $ 108(a) (8) (1946). Prior to the addition of this 
paragraph providing for contingent claims the holder’s claim on the indorser was allowed 
under Section 68a (4), 30 Star. 562 (1898, as amended, 52 Srat. 873 (1988), 11 U.S. C. 
§ 108(a) (4) (1946), as founded on a contract “express or implied.” Maynard v. Elliott, 
283 U.S. 273 (1931). The indorser who has. waived presentment and notice of dishonor 
is primarily liable to the holder just as if he were a joint maker, and consequently the 
holder’s claim on such an indorser would not be contingent. See In re Buazini & Co., 183 
Fed. 827, 829 (S. D. N. Y. 1910). 

48 30 Srar. 560 (1898), as amended, 11 U. S. C. § 93(d) (1946). For factors to be con- 
sidered where the bankrupt’s liability is contingent upon future default of a primary 
debtor, see $ Coiiier, BANKRuptcy 210. 

49 In re Shatz, 251 Fed. 351 (E. D. Pa. 1918). But cf. Board of County Comm'rs v. 
Hurley, 169 Fed. 92, 97 (8th Cir. 1909). 

50 $0 Srar. 560 (1898), as amended, 11 U.S. C. § 98(d) (1946). 

51 $0 Srar. 562 (1898), as amended, 11 U.S. C. § 108(d) (1946). 

52 F.g., St. Paul-Mercury Indemnity Co. v. Dale, 70 S. D. 187, 15 N. W. @d 577 (1944). 
53 62 Srat. 878 (1988), 11 U. S. C. § 108(a) (8) (1946). 

54 See $3 Coniazr, Bankruptcy 201-02. 

55 In re United Cigar Stores, 78 F. @d 296 (2d Cir. 1984), cert. denied, 294 U. S. 
708 (1985). 

56 See Note, 89 U. or Pa. L. Rev. 969, 972 (1941). 
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have to repay any excess above $1000 to the trustee. While, by en- 
hancing the rights of the holder, this rule may to some extent promote 
negotiability, and while the result is dictated by the terms of the Bank- 
ruptcy Act,°7 its effect on the other creditors of the indorser seems 
unreasonably harsh. 


(2) Trustee’s Defenses—Since the trustee in bankruptcy is given 
the benefit of all defenses available to the bankrupt as against third 
persons,®* it would seem that any action the holder might take with 
respect to the maker which would release the indorser would likewise 
release the indorser’s bankrupt estate.°® There is one exception, how- 
ever, that is contrary to the terms of the NIL °° — an extension granted 
to the maker by the holder after the petition in bankruptcy has been 
filed against the indorser does not serve to release his bankrupt estate 
though the holder fails to reserve the right of recourse against the in- 
dorser.*t The reasons advanced for the rule of release where recourse 
is not reserved are two. First, if the indorser is not released the holder 
will proceed against him when the instrument falls due according to its 
original terms, and the indorser will then seek reimbursement from the 
maker who has thus in effect received no extension whatsover.®? Since 
this argument could be obviated by making the extension effective as 
to the indorser, the second reason for the release is that such an exteri- 
sion would vary the terms of the indorser’s agreement by postponing his 
right to pay the holder and proceed by way of subrogation against the 
maker,®* If the right of recourse has been reserved, the holder may 
still seek payment from the indorser when the instrument as originally 
made falls due, and the indorser has the right to pay the holder at 
that time and proceed against the maker, the extension thus becoming 
no more than a promise by the holder not to sue the maker directly.** 
Presumably the bankrupt indorser who is not released despite the 
holder’s failure to reserve recourse has the same rights as he would 
have if the holder had done so, for to hold otherwise would vary the 


57 80 Srar. 544 (1898), as amended, 11 U. S. C. § 1(28) (1946) which defines a secured 
creditor as one having security rights upon the property of the bankrupt. 

58 §2 Srar. 879 (1938), as amended, 64 Srar. 23 (1950), 11 U. S. C. A. 8 110(c) 
(Pamphlet, July 1950). 


59 This should be so although the action which would release the indorser takes place 
after the petition in bankruptcy has been filed against him, for claims are subject to 
adjustment subsequent to that time. See Napier, Toe Law or Bankruptcy § 252 (1948). 


60 NeGoTIABLE INSTRUMENTS Law § 120(6). 


61 In re Warden, 5 F. Supp. 606 (W D. Va. 1934), 48 Harv. L. Rev. 506 (1935); In re 
Henry and S. G. Lindeman, 23° Fed. 689 (S. D. N. Y. 1916). 


a Brirron, Brits anp Notes § 293 (1943); 4 Wixtiston, Contracts § 1225 (rev. . 
. 19836). ; 


63 4 Wiiuiston, Contracts § 1225. 
644 id. § 1230. 
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terms of his agreement.® The only party who can be said to suffer 
by this exception is thus the maker who, because of the holder’s failure 
to reserve recourse, has not been warned at the time of the extension 
that the indorser’s rights and libialities will continue according to the 
original terms of the instrument. Since in practice the bankrupt in- 
dorser’s estate does not pay claims in full, and pays at all only after 
the delay made necessary by the bankruptcy proceedings, the maker 
will, in fact, receive some benefit from the extension, for the indorser’s 
estate could only seek reimbursement as payment is made. Therefore the 
bankruptcy exception to the ordinary rule is not too surprising when it 
is remembered that the rule itself is subject to some criticism, for in 
practice the exception becomes nearly innocuous. 


(3) Preference and Post-Bankruptcy Transfers.—Besides the prob- 
lems involved in the holder’s attempt to prove his claim against the 
bankrupt indorser, the question arises: When can the indorser’s trustee 
recover a preference or a post-petition transfer from the holder? As to 
a preference, the rigors of the bankruptcy law are mitigated by the 
fact that when the bankrupt gives the holder a note made by a third 
person the transfer is held to take place at the moment of delivery,® 
and not at the time of payment by the maker as is the case where the 
maker’s trustee in bankruptcy seeks to recover from the holder.** The 
reason for this differentiation is that the only inroad upon the bankrupt 
indorser’s estate occurs when he gives up the claim whereas the diminu- 
tion of the maker’s estate takes place when the cash is actually paid out. 
As to a post-petition transfer, the problem arises in its most acute form 
when the holder receives from the bankrupt a third person’s instrument 
in return for antecedent value, thus not complying with the requirement 
of Section 70d(1)® that he pay present equivalent value. The only 
authority is a dictum in a negotiable document of title case decided 
under the pre-1938 Act. The Act was construed by other cases to 
protect bona fide purchasers for present consideration after the filing 
of the petition.74 The dictum was to the effect that a holder giving 
antecedent value in good faith would prevail. The terms of the present 
Section 70d(1) would seem clearly to preclude following this dictum 


65 4 id. 1225. 

66 4 Wiiuiston, Contracts § 1222. 

67 McKenzie v. Irving Trust Co., 323 U. S. 365 (1945). 

68 See supra. 

69 52 Srat. 881 (1938), 11 U. S. C. § 110(d) (1) (1946). 

70 See Gerber & Co. v. First Nat. Bank, 110 Conn. 583, 591, 148 Atl. 669, 672 (1930). 


71 Morrison v. Bay Parkway Nat. Bank, 60 F. 2d 41 (2d Cir.), cert. dismissed, 296 U. S. 
669 (1932) (bona fide purchaser for present consideration protected); cf. Grand Rapids 
Dry Goods Co. v. Ostendorf, 6 F. 2d 506 (6th Cir. 1925) (transfer after petition on 
account of an antecedent debt voidable irrespective of transferee’s good faith). See 4 
Cotuier, Bankruptcy 1826. 
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were it not. for the fact that there is appended to that section the pro- 
viso that nothing in the Act is to be construed to impair negotiability.”* 
Moreover, those cases where cash payments by a drawee bank on behalf 
of a drawer already bankrupt were recovered from persons who had 
given antecedent value 7° indicate that such a holder could not prevail. 
The effect of the proviso might well be limited to the situation where 
A obtains for antecedent value a negotiable instrument from B who in 
turn received it from the bankrupt for inadequate present considera- 
tion.* Any broader construction would greatly hamper the proper allo- 
cation of the bankrupt’s assets with doubtful benefits to negotiability. 


Rights of Indorser Against Bankrupt Maker—(a) Proof of Claim. 
—The situation of the indorser when the party primarily liable becomes 
a bankrupt is an even more difficult one than the holder’s. ‘As against 
the maker, so long as the indorser has paid the holder in full before the 
petition in bankruptcy is filed, the claim is treated as his own and he 
is entitled to all the rights of any ordinary creditor,” including the 
right to set off any debt that he owes the bankrupt.”* The position of 
the indorser who has not paid in full prior to the filing of the petition 
in bankruptcy is more complex. Section 63a(8)**? would seem to give 
the indorser a right to file proof based on his right to reimbursement 
from the maker if he is forced to pay the holder. But Section 57i 78 
makes specific reference to the rights of sureties and gives the indorser 
the restricted right to file proof only in the event that the holder fails 
to do so,”® and even then requires him to file proof in the holder’s 


72 52 Srar. 880 (1938), 11 U. S. C. § 110(d) (5) (1946). 


73 In re Howe, 235 Fed. 908 (D. Mass. 1916), aff'd sub nom. Edison Elec. Illuminating 
Co. v. Tibbetts, 241 Fed. 468 (1st Cir. 1917); cf. First Bank v. Pinckney, 189 F. 2d 575 
(5th Cir. 1944) (money paid to prior creditor by bankrupt after petition in bankruptcy 
recoverable by trustee). 


74 Compare with the case of the holder in due course of a secured note who took it from 
a preferred creditor, note 22 supra. 


75 See 3 Conuaer, Bankruptcy 289-90. But cf. New Amsterdam Cas. Co. v. McMahon, 
196 Misc. 746, 98 N. Y. S. 2d 32 (Sup. Ct. 1949). 


76 Loewenthal v. Block, 175 Misc. 472, 22 N. Y. S. 2d 736 (N. Y. City Ct. 1940). 


77 “Debts of the bankrupt may be proved and allowed against his estate which are 
founded upon .. . (8) contingent debts and contingent contractual liabilities; . . .” 52 
Srat. 873 (1988), 11 U. S. C. § 103(a) (8) (1946). 


78 “Whenever a creditor whose claim against a bankrupt estate is secured by the in- 
dividual undertaking of any person fails to prove and file such claim, such person may 
do so in the creditor’s name and, if he discharge such undertaking in whole or in part, he 
shall be subrogated to that extent to the rights of the creditor.” 30 Srar. 560 (1898), 11 
U.S. C. § 93(i) (1946). 


79 Even where the holder files proof, occasionally a court has ignored the terms of the 
statute and permitted the surety to recover on the basis of a direct right to reimburse- 
ment from the principal debtor. Tennant v. United States Fidelity & Guaranty Co., 17 
F. 2d 38 (3d Cir. 1927) (express indemnity contract); In re Seigel, 43 F. Supp. 778 
(N. D. Ga. 1942) (state law held to create an implied promise to reimburse indorser 
which claim is not barred by debtor’s discharge where indorser had no notice, although 
payee of note had proved the claim). The result is double proof of the same claim to 
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name if it is known to him. The indorser who pays in full after bank- 
ruptcy and before the holder files proof acquires the sole right to prove 
the claim, although he must still do so in the holder’s name ® and does 
not have the right to set-off.8! If the indorser has not paid in full, the 
holder retains the right to prove the claim and to collect all dividends,** 
but if the dividends coupled with any payment from the indorser amount 
to more than the claim the excess is held in constructive trust for the 
indorser.6? Where the holder does not file proof of the claim, the in- 
dorser may do so. Section 57i,®4 giving him this right, states that he 
is subrogated to the rights of the holder to the extent he has discharged 
the claim, and would seem to give him the right to collect dividends 
proportioned to the part of the claim that he paid. The Supreme Court’s 
General Order 21(4)®*° adds that, if the indorser proves the claim, 
dividends will be paid only upon satisfactory proof that they will 
reduce the original debt pro tanto. There is little authority, but it 
appears that the claim is allowed in full, that the indorser may collect 
up to that amount of the dividends which equals his payment to the 
holder,®* and that any remaining dividends are sent to the holder.** 
But by analogy to the situation where the holder proves,®* it would 
seem that all dividends should be sent to the holder until dividends 
plus any payment by the indorser total the entire claim, with only 
the balance of dividends, if any, going to the indorser. If the holder is 
unknown and the indorser has thus paid him nothing and dividends 
cannot be sent to him, in view of General Order 21(4)® it is a matter 
for conjecture to whom dividends might be paid if at all. To assure 
that the full amount of dividends will be paid on the claim so as to 
reduce the indorser’s liability as much as possible, and that they will 
inure to the benefit of the holder, dividends could be held in trust by 
the court for the holder up to the point where dividends plus any part 
payment by the indorser total full satisfaction, any remaining dividends 
going to the indorser. 


the detriment of other creditors. See McLaughlin, Amendment of the Bankruptcy Act, 
40 Harv. L. Rev. 588, 586-87 (1927). 

80 In re Miller, 105 F. 2d 926 (2d Cir. 1939). 

81 United States Fidelity & Guaranty Co. v. Woodridge, 268 U. S. 284 (1925). See 
60 Harv. L. Rev. 815 (1947). 

82 In re Manhattan Brush Mfg. Co., 209 Fed. 997 (S. D. N. Y. 1913). 

83 See In re Realty Associates Securities Corp., 66 F. Supp. 416, 423 (E. D. N. Y. 1946), 
affd sub nom. Kelby v. Manufacturers Trust Co., 162 F. 2d 350, 163 F. 2d 387 
(2d Cir.), cert. denied, $82 U. S. 886 (1947). 

84 See note 78 supra. 

85 11 U.S. C. following 853 (1946). 

86 Insley v. Garside, 121 Fed. 699 (9th Cir.), as modified, 123 Fed. 78 (1903). 

87 See Swarts v. Siegel, 117 Fed. 18, 18 (8th Cir. 1902). 

88 See supra. 

89 See note 85 supra. 
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There would seem to be some question as to whether the indorser 
must be listed in the schedule of creditors. If the indorser has paid the 
claim in full before the filing of the petition he is the creditor at that 
time and consequently must be so listed if the maker should have 
known that he was then the holder of the claim.® The position of the 
indorser who has not discharged the instrument prior to the filing 
of the petition is made unclear by the limitation of Section 571.21 Since 
has has, in the ordinary sense, a contingent claim he would seem to be 
a creditor of the maker. Further, he is treated as a creditor for the 
purpose of preferences.®? On this reasoning it has been held that the 
indorser must be listed or have knowledge of the bankruptcy, or his 
claim to reimbursement, if he is later forced to pay the holder, who 
has failed to prove the claim, will not be barred by the discharge.®* If 
the holder has proved the claim, it has participated in the bankruptcy 
and any failure to list the indorser should be inconsequential,. for he 
has received all the benefit to which he is entitled.9* On the other hand, 
the indorser has no right to prove his claim as a contingent claim, but 
may only prove it as the holder’s claim if the holder fails to do so, 
and in this sense it could be argued that he is not a contingent creditor 
and need not be listed. Where the bankrupt has reason to know the 
instrument has been transferred and must, as a consequence, make an 
attempt to locate the holder,®* thereby ordinarily unearthing intervening 
indorsers, the requirement of scheduling the indorser would not seem 
to place any added burden on the bankrupt and would serve to protect 
the indorser by giving him the opportunity to make use of his right to 
file proof where the holder fails to do so. 


(b) Preference Payments—Even where he never actually receives 
money or property from the bankrupt maker’s estate, the indorser 
may be affected by the law of preferences. First, the indorser who is 
subrogated to the holder’s rights take them cum onere,®” with the effect 
that, if the holder has received a voidable preference from the debtor 
in the form of a part payment on the instrument, the claim of the in- 
dorser who has paid the balance will not be allowed until he returns 
the preference,®* in which case the indorser proves the entire amount 


9° See supra. 

91 See note 78 supra. 

92 See infra. 

93 Dodgen v. McCrea, 225 S. W. 71 (Tex. Civ. App. 1920). 

94See McLaughlin, supra note 79, at 586-87. But cf. In re Seigel, 48 F. Supp. 778 
(N. D. Ga. 1942). 

95 See supra. 

96 See supra. 

97 Livingstone v. Heineman, 120 Fed. 786 (6th Cir. 1903). 

98 $0 Srar. 560 (1898), as amended, 11 U. S. C. § 93(g) (1946). 
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of the instrument as if he had paid the holder in full.® Second, there 
is the rule that where one receives a negotiable instrument and indorses 
it to another who collects from the maker within four months of bank- 
ruptcy, the indorser may later be required to repay this sum on the 
ground that the maker’s payment was “for his benefit” in that it dis- 
charged his liability as an indorser.!° While this rule is limited by the 
fact that the indorser must know at the time of payment by the maker 
that the latter is insolvent,’ it seems with regard to checks, at least, 
as strongly contrary to a layman’s understanding of the transaction as 
the rule that payment and not receipt of a check constitutes the trans- 
fer.102 


99 See 3 Cottier, BANKRUPTCY 292-94. 

100 Goldman v. Cohen, 261 Fed. 672 (Ist Cir. 1919). But if the indorsement is without 
recourse the indorser, not being liable on the instrument, is not benefited and there 
is no preference. Fenold v. Green, 175 F. 2d 248 (2d Cir. 1949), 63 Harv. L. Rev. 
528 (1950). 

101 Reber v. Louis Shulman & Bro., 188 Fed. 564 (3d Cir. 1910). 


102 See supra. 





} 
| 
| 
| 





BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Pennsylvania Adopts Strict Rule of Banker Liability 
on Forged Checks 





Johnson v. First National Bank of Beaver Falls, Supreme Court of Pennsyl- 
vania, 81 Atl. Rep. (2d) 95 





A depositor brought suit against his bank to recover amounts 
paid out by the bank and charged to the depositor’s account on 
admittedly forged checks. The lower court ruled that the depositor 
could not recover since he had failed to give the bank prompt 
notice of the forgeries when they came to his attention. In reversing 
this decision the Supreme Court of Pennsylvania ruled that “timely” 
rather than “prompt” more correctly defines the character of the 
notice which a depositor is required to give his bank of a forged 
check charged to his account. The Court further held that even if 
the depositor failed to give the bank “timely” notice or gave no 
notice at all, the bank would be absolutely liable to the depositor 
unless it sustained the burden of establishing its freedom from 
negligence in honoring the forged instrument. 

The dissenting opinion contains a valuable discussion of the 
decisions in courts of other states as to the standards of diligence 
required of depositor whose account has been wrongfully charged 
on a forged instrument. Here the dissenting judges seek to show 
that the “change in the law” announced by the majority of the court 
completely disaccords with the authorities in other states. 


Joseph A. Rieser, Beaver Falls, for appellants. 
Leonard L. Ewing and Reed, Ewing & Ray, Beaver, for appellee. 


Before DREW, C. J., and STERN, STEARNE, JONES, BELL, 
LADNER and CHIDSEY, JJ. 


JONES, J.—The plaintiffs, husband and wife, sued to recover a sum 
allegedly standing to their credit, as joint depositors, in a checking 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§550, 568, 572. 
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account in the defendant bank. The complaint averred that, after 
various deposits made by the plaintiffs to the credit of the account and 
withdrawals therefrom from time to time, there should have been a 
net balance in the account to the plaintiff's credit in the month of 
October 1948 of $3,153; that the plaintiffs made demand therefor; and 
that the defendant refused to pay the plaintiffs that sum or any portion 
thereof. The defendant answered, denying that anything was due the 
plaintiff, and averred, under new matter, that the plaintiffs had received 
payment in full as shown by the bank’s ledger sheet of the account 
which began with an entry of October 23, 1947, crediting the plaintiffs 
with a balance brought forward of $3,278. Subsequent entries of deposits 
and withdrawals appear on the ledger sheet until October 4, 1948, at 
which time the withdrawal shown reduced the balance in the account 
to $.00. There were, all told, in the period of time covered by the ledger 
sheet twenty-three withdrawals by checks purportedly drawn by one or 
the other or both of the plaintiffs. In their reply to the new matter, 
the plaintiffs averred that only six of the withdrawals had actually been 
made by them and that seventeen of the checks charged to their account, 
for an aggregate sum of $3,153, were forgeries. 


At trial, the plaintiffs proved that all seventeen of the contested 
checks were forgeries, and the jury expressly so found in a special verdict. 
The defendant offered no proof of the genuineness of the signatures to 
the checks involved and no longer questions that they were forgeries. 
It so happened, however, that the last two of such checks were cashed 
by the bank after the plaintiffs had knowledge of the “irregularity” 
in their account and, because they did not notify the bank accordingly 
when they first obtained such knowledge, the jury relieved the bank of 
liability for the payment of those checks and returned a verdict for 
the plaintiffs in the sum of $2,770. The verdict represented the amount 
paid out by the bank on the other fifteen forged checks all of which had 
been cashed by the bank before the plaintiffs knew, or had reason to 
know, that such checks had been charged to their account. The de- 
fendant moved for judgment n. o. v. on the ground that the plaintiffs 
had failed to give the defendant prompt notice of the forgeries and were 
thereby precluded from setting them up. The court below granted the 
motion and entered judgment for the defendant from which the plaintiffs 
brought these separate appeals. 

Section 23 of the Negotiable Instruments Law of May 16, 1901, 
P. L. 194, 56 P. S. § 28, provides that “When a signature is forged . . . 
it is wholly inoperative, and no right . . . to enforce payment thereof 
against any party thereto, can be acquired through or under such signa- 
ture, unless the party against whom it is sought to enforce such right 
is precluded from setting up the forgery ...’ (Emphasis supplied). 
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The word “precluded”, as used in Section 23 of the N. I. L., has been 
_ construed in this State, as well as elsewhere, to mean “estopped” which 
necessarily connotes harm or at least unfairness, otherwise, to the one 
asserting the estoppel. In Commonwealth v. Globe Indemnity Com- 
pany, 323 Pa. 261, 266, 185 A. 796, 798, Mr. Justice Linn, speaking for 
this court, said with respect to the effect of a forgery,—“Being a forgery, 
section 23 declares that ‘it is wholly inoperative’ and confers ‘no right to 
retain the instrument, or to give a discharge therefor, or to enforce 
payment thereof against any party thereto’ unless the drawer is 
estopped”. (Emphasis supplied.) In First National Bank of Shoe- 
makersville v. Albright, 111 Pa. Super, 392, 397-398, 170 A. 370, 373, 
Judge (later Mr. Justice) Parker said —‘‘We understand that the word 
‘precluded’ as used in the act of 1901 is equivalent to ‘estopped.’” In 
such connection, the same opinion further stated that “negligence is 
treated as a ground of estoppel” and that this is but “‘. . . an application 
of the general principle that when one of two innocent persons, that is, 
persons each guiltless of an intentional, moral wrong, must suffer a loss, 
it must be borne by that one of them who by his conduct has rendered 
the injury possible.’ 10 R. C. L. 695.” See also Clearfield National Bank 
v. Madera National Bank, 87 Pa. Super 564, 568; and, generally, Bran- 
nan, Negotiable Instruments Law, 7th Ed., § 23, p. 455. 

Among the acts of negligence capable of estopping a depositor from 
recovering from his bank for its payment of a check bearing the de- 
positor’s forged signature is his failure to promptiy notify the bank of 
the forgery. See McNeely Company v. Bank of North America, 221 
Pa. 588, 592, 70 A. 891, 892, 20 L. R. A., N. S., 79, where it was said 
that “The duty of a depositor in a bank, upon discovering that it has 
paid and charged to his account either a check bearing his forged signa- 
ture as drawer or his check on the forged indorsement of the payee, 
is to promptly notify it of the forgery.” However, as we later had 
occasion to note, what constitutes prompt notice “varies with the 
circumstances” of each case. Commonwealth v. Globe Indemnity Com- 
pany, supra. The McNeely case, itself, had impliedly so recognized. 
In Iron City Nat. Bank v. Fort Pitt Nat. Bank, 159 Pa. 46, 28 A. 195, 
197, 23 L. R. A. 615, Mr. Justice Mitchell had said that, short of an 
equitable estoppel in favor of a bank which has paid out the proceeds 
of a check bearing a forged endorsement, “the date of notice is not 
material.” With reference to that statement, it was observed in the Mc- 
Neely case that “This must be read with reference to the facts in that 
case.” And, of course, that is so in any case. 

In view of the meaning judicially imputed to the word “precluded”, 
as employed in Section 23 of the Negotiable Instruments Law, “timely” 
rather than “prompt” more correctly defines the character of notice 
which a depositor is required to give his bank of a forged check charged 
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to his account. In the nature of things, there can be no arbitrary 
standard as to the length of time within which a depositor, after dis- 
covering that his bank has charged a forged check to his account, must 
give the bank notice thereof in order that he may not be precluded from 
setting up the forgery. Consequently, the cases, such as the appellee 
cites, where delays of specified periods of time in notifications were fatal 
to depositors’ claims for recovery, are in no sense controlling... Con- 
ceivably, in certain situations a far shorter period of time than that 
given in the appellee’s citations might even be too late. The issue 
as to the timeliness of the notice is one of fact to be so resolved according 
to the relevant and material attendant circumstances. 


What was said in the McNeely case with respect to a depositor’s 
duty to give his bank prompt notice that it had paid and charged to his 
account a forged check was, in reality, superfluous to the decision in 
that case. There, the admitted facts and undisputed documentary 
proofs conclusively showed such a negligent course of conduct on the 
part of the depositor with respect to its regularly returned checks over 
a period of six years that the depositor’s recovery for the bank’s pay- 
ment of forged checks during that long time was precluded as a matter 
of law. No substantial question as to the promptness of any notice was 
involved. There was no room for doubt that the bank had not been 
promptly notified of the forgeries. The question which the plaintiff’s 
claim actually posed in the McNeely case was whether the bank was 
not liable for the payment of forged checks regardless of the lack of 
prompt notice of the forgeries. That question was ruled adversely 
to the plaintiff on a principle deduced from United Security Life In- 
surance & Trust Company v. Central National Bank, 185 Pa. 586, 
40 A. 97, that “The law assumes, and does not find it necessary to 
conduct an inquiry to verify the assumption, that, had the notice been 
given promptly, the [bank] might have taken steps to protect itself as 
against [the forger]”. See the McNeeley case 221 Pa. at page 598, 
709, 891, 894. It should not be overlooked, however, that the United 
Security Life Insurance case, supra, was decided three years before 
Pennsylvania’s adoption of the Negotiable Instruments Law and that 
the McNeely case did not even mention Section 23. 


While a depositor’s failure to give his bank timely notice that forged 
checks have been charged against his account “is a good defense . . . 
the bank has the burden of proof”, Peoples City Bank v. John Han- 
cock Mutual Life Insurance Company, 353 Pa. 123, 131, 44 A. 2d 514, 


1E. g. Lesley v. Ewing, 248 Pa. 135, 98 A. 875, a delay of two months; Connors v. Old 
Forge Discount & Deposit Bank, 245 Pa. 97, 91 A. 210, a delay of six weeks; and Knights 
of Joseph Building & Loan Association v. Guaranty Trust & Safe Deposit Co., 69 Pa. 
Super. 89, a delay of five weeks. 





THE BANKING LAW JOURNAL 529 


518, 161 A. L. R. 1143, of its lack of knowledge in such connection, free 
from any fault of its own. That is so as a matter of contract (and not 
tort) law which is applicable to the debtor-creditor relationship. In an 
interesting and well-considered opinion in R. H. Kimball, Inc., v. Rhode 
Island Hospital National Bank, 72 R. I. 144, 153-154, 48 A. 2d 420, 426, 
Mr. Chief Justice Flynn, speaking for the Supreme Court of Rhode 
Island, said,—“ . . . in the absence of any contract limitation and where 
payment by the bank of a forged check has been unquestionably estab- 
lished, there is ample authority that the bank must then affirmatively 
show that it had exercised due diligence in its transactions with the 
forger before it can put in issue the depositor’s alleged negligence. The 
substance of: that rule is stated or applied in 7 Am. Jur. 371, § 516; 
National Dredging Co. v. President, etc., Farmers Bank, 6 Penn., Del.. 
580, 69 A. 607, 16 L. R. A., N. S., 593; Basch v. Bank of Am. Nat, 
Trust & Savings Ass’n, 22 Cal. 2d 316, 189 P 2d 1; Wussow v. Badger 
State Bank, 204 Wis. 467, 234 N. W. 720, 236 N. W. 687. See Critten 
v. Chemical Nat. Bank, 171 N. Y. 219, 63 N. E. 969, 57 L. R. A, 529; 
Leather Manufacturers’ Nat. Bank v. Morgan, 117 U.S. 96, 6 S. Ct. 657, 
29 L. Ed. 811. In the event that the bank is found, upon the evidence, 
to have been negligent in the performance of its duty, the bank becomes 
liable because of its primary contractual obligation and not because of 
its negligence.” 


In the instant case the learned court below fell into error both 
procedurally and substantively. It passed upon the defendant’s motion 
for judgment n. o. v. in the mistaken belief that it was incumbent upon 
the plaintiffs, in the first instance, to establish that they had given the 
bank timely notice of the forgeries and ignored the primary duty of 
the bank to show itself free from negligence before the plaintiffs could 
be precluded by any failure of theirs in the premises. 


There is evidence in the case that, when Johnson got his returned 
checks on September 20th, they were handed to him in two envelopes, 
one containing five authentic checks drawn by the depositors through- 
out the eleven months preceding and the other envelope containing 
fifteen forged checks all drawn to the order of the same payee, viz., the 
forger, in the preceding six weeks. From the bank’s separation of the 
checks, the jury could infer that it had already detected the spurious 
ones and had so segregated them. The bank’s denial of the testimony 
as to the two envelopes was merely general on the basis of custom and 
not specific to the issue. Then, too, the action of the forger in making 
good, at the teller’s request, a relatively large overdraft in the account 
occasioned by his last withdrawal on a forged check was so unusual as 
to cause a reasonably prudent person to question the regularity of the 
transaction and thus, perhaps, discover the forgeries. The question 
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of the defendant’s negligence was for the jury. Under the evidence, it 
cannot be said as a matter of law that the defendant was not guilty of 
a want of care. 

Even the evidence which the defendant offered in an effort to show 
lack of timely notice of the forgeries by the depositors was entirely oral. 
Its credibility and weight were for the jury’s appraisal and determina- 
tion. The fact that the depositors knew within a week of receiving 
their bank statement and returned checks on September 20th that 
forgeries had been charged to their account and did not at once so 
notify the bank did not preclude the plaintiffs from setting up the 
forgeries if the bank knew or, by the exercise of reasonable care, should 
have known of them. In any view, therefore, the case was properly 
for the jury. ; 

Judgment reversed and here entered for the plaintiffs on the verdict. 


HORACE STERN, Justice (dissenting) . 

Judgment for defendant n. o. v. was entered in the Court of Com- 
mon Pleas of Beaver County by the trial judge, F. Cortez Bell, and 
Judges Robert E. McCreary and Morgan H. Sohn, sitting en banc. 
Believing, as I do, that the conclusion reached by that court was 
correct, I must dissent from our present action in reversing it. 

It seems to me that both facts and law are stated in the majority 
opinion very inadequately. 

First as to the facts,—and in that connection I shall rely only upon 
the testimony of plaintiffs themselves. _ 

The forger, William Jackson, was the son of plaintiff Fanny L. 
Johnson, and the step-son of plaintiff A. A. (Alexander) Johnson, 
and he made his home with them. The checks for the bank’s pay- 
ment of which they obtained a verdict were forged by Jackson in 
the period from July 23 to September 18, 1948. Plaintiffs had gone 
south on a vacation trip on July 23 and Johnson testified that when 
they left on that day there was a balance in their joint checking 
account of $3,723; after their return they made deposits in August 
aggregating $135, so that when, on September 20, Johnson visited the 
bank to get a statement of their account he knew that the balance to 
their credit should have been $3,858. The clerk told him, however, 
that the balance was then only $1,188 (Johnson so testified; the correct 
amount was actually $1,088). Thus faced with what must have been 
to him a staggering revelation, Johnson contented himself by merely 
remarking to the clerk: “I know I had more money than that”; he also 
claims to have said: “I say the money is misappropriated”. He ap- 
parently had immediate (but unexpressed) suspicions as to the reason 
for the shortage because he then and there transferred $738 from the 
checking account into a savings account in his own name,—obviously 
to prevent future shrinkages—and immediately upon reaching home 
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and examining the cancelled checks which he had received from the 
bank he sent for Jackson and opened conversation with him by ‘the 
accusatory question: “What did you mean by doing a thing of that 
kind?” Jackson at once confessed to the forgeries and asked for three 
days time in which to see if he could restore the money and afterwards 
for additional time in order to consult relatives in Chicago to see if they 
could help him-out. His efforts in that direction failing, Johnson and 
Jackson entered into a written agreement on September 28 in which 
Jackson agreed to pay $2,700, the then approximate amount of the 
forgeries, in installments of $75 every two weeks. All that he was able 
to pay under this agreement, however, was $40, and finally, on November 
16, Johnson had him arrested; he was bound over by the Alderman for 
court; he pleaded guilty and was sentenced on December 8 to a term 
in the penitentiary. Meanwhile Johnson visited the bank some time 
around the middle of October. Inquiring as to the baance then in the 
account he was told that there was no balance; (the $350 remaining on 
September 20 had been drawn out the first week of October on two 
additional forged checks). He thereupon went to the cashier and said 
to him: “Mr. Luce, there’s $3120 of my money gone, for what reason 
I don’t know.” This was a palpable falsehood, for, as already stated, 
Jackson had confessed the forgeries to him on September 20; he did not 
tell the cashier the truth, namely, that, as he knew, the money had been 
obtained by his step-son on forged chceks, that he had been trying to 
have him make restitution, and that he had actually entered into a 
written agreement with him for that purpose. Johnson’s final visit to 
the bank was in company with his wife and his attorney some time 
after Jackson had been sentenced on December 8, when they made 
demand on the bank preparatory to beginning the present suit. 

So much for the facts. ‘As far as the law is concerned, there can be 
no question but that, by an overwhelming number of decisions both in 
this court and the Superior Court, three principles have been firmly 
established. The first is that, when a depositor has knowledge that a 
bank has improperly paid out moneys in his account on forged checks, 
it is his duty—and the sine qua non of his right of recovery against the 
bank—to give the bank prompt notice of the forgeries. The majority 
opinion undertakes to say that the word “ ‘timely’ rather than ‘prompt’ 
more correctly defines the character of notice which a depositor is re- 
quired to give his bank of a forged check charged to his account.” 
Apart from the fact that the word “timely” is wholly too vague in 
connotation to be capable of legal application, the fact is that in no 
single adjudicated case has the required notice been held to be one that 
is merely “timely”; on the contrary all the cases explicitly hold that 
prompt notice must be given. The second established principle is that, 


1 States v. First National Bank of Montrose, 208 Pa. 69, 74, 52 A. 13, 15; McNeely Co. 





532 THE BANKING LAW JOURNAL 


on fixed or conceded facts, the question as to whether notice of the 
forgeries measure up to the required standard of promptness is one for 
the determination, not of the jury, but of the court as a matter of law.” 
The third principle is that it is not necessary for the bank to show that 
if the notice of the forgeries had been given promptly it might have 
been better able to protect itself by obtaining reimbursement from the 
forger or his relatives or friends; on the contrary, the failure of the 
depositor to give prompt notice absolves the bank of all liability irre- 
spective of whether or not it has thereby suffered any disadvantage or 
loss.5 

Although I have thus attempted to marshal the authorities in order 
to show that the law here applicable is firmly fixed and not in the 
doubtful or vulnerable state which the discussion in the majority opinion 
would seem to attribute to it, the question as to when notice of the 


v. Bank of North America, 221 Pa. 588, 592, 594, 70 A. 891, 892, 20 L. R. A., N. S., 79; 
Connors v. Old Forge Discount & Deposit Bank, 245 Pa. 97, 99, 91 A. 210, 211; Marks 
v. Anchor Savings Bank, 252 Pa. 304, $09, 97 A. 399, 400, L. R. A. 1916E, 906; Showers 
v. Merchants’ National Bank, 293 Pa. 241, 243, 142 A. 275, 60 A. L. R. 526; Reimel v. 
Northwestern Trust Co., 298 Pa. 503, 508, 148 A. 706, 707; Commonwealth v. Globe In- 
demnity Co., 323 Pa. 261, 267, 268, 185 A. 796, 799; Peoples City Bank v. John Hancock 
Mutual Life Insurance Co., 353 Pa. 123, 181, 44 A. 2d 514, 518, 161 A. L. R. 1143; Mur- 
ray v. Real Estate Title Insurance & Trust Co., 39 Pa. Super. 438, 440, 441, 443; Knights 
of Joseph Building & Loan Association v. Guarantee Trust & Safe Deposit Co., 69 Pa. 
Super. 89, 92, 93; Almar Building & Loan Association v. Broad Street Trust Co., 111 Pa. 
Super. 49, 51, 54, 169 A. 262, 268; Boosel v. Agricultural Insurance Co., 118 Pa. Super. 
400, 404, 180 A. 21, 23; Interstate Hosiery Mills, Inc. v. First National Bank of Lansdale, 
189 Pa. Super. 181, 186, 189, 190, 191, 11 A. 2d 537, 540, 541, 542. 

The majority opinion says that “What was said in the McNeely case with respect to 
a depositor’s duty to give his bank prompt notice that it had paid and charged to his 
account a forged check was, in reality, superfluous to the decision in that case.” This 
attack on the McNeely case as authority for the proposition that prompt notice of the 
forgery must be given loses sight of the fact that that case has been cited with approval 
and followed in the many decisions enumerated in this footnote. 

2 Marks v. Anchor Savings Bank, 252 Pa. 304, 310, 97 A. 399, 401, L. R. A. 1916E, 906: 
Reimel v. Northwestern Trust Co., 298 Pa. 503, 508, 148 A. 706, 707; Murray v. Real 
Estate Title Insurance & Trust Co., 39 Pa. Super. 488, 444; Knights of Joseph Building & 
Loan Association v. Guarantee Trust & Safe Deposit Co., 69 Pa. Super. 89, 93; Interstate 
Hosiery Mills, Inc., v. First National Bank of Lansdale, 189 Pa. Super. 181,188, 11 A. 2d 
587, 541. 

3 United Security Life Insurance & Trust Co. of Pennsylvania v. Central National Bank 
of Philadelphia, 185 Pa. 586, 596, 40 A. 97; McNeely Co. v. Bank of North America, 221 
Pa. 588, 594, 595, 70 A. 891, 892, 898, 20 L. R. A., N. S., 79; Lesley v. Ewing, 248 Pa. 
185, 189, 93 A. 875, 876; Union National Bank v. Franklin National Bank, 249 Pa. 375, 
389, 94 A. 1085, 1089; Marks v. Anchor Savings Bank, 252 Pa. $04, 307, 308, 97 A. 399, 
400, L. R. A. 1916E, 906; Murray v. Real Estate Title Insurance & Trust Co., 39 Pa. 
Super. 438, 441, 442; Knights of Joseph Building & Loan Association v. Guarantee Trust 
& Safe Deposit Co., 69 Pa. Super. 89, 98; Interstate Hosiery Mills, Inc., v. First National 
Bank of Lansdale, 189 Pa. Super. 181, 187, 11 A. 2d 537, 540. 

The majority opinion says that the United Security Life Insurance & Trust Co. case 
was decided three years before Pennsylvania’s adoption of the Negotiable Instruments 
Law, the intimation being that in some way or for some reason the Negotiable Instru- 
ments Law outmoded it. This attack on that case as authority for the proposition that 
it does not avail the depositor to show that even if notice had been given promptly the 
bank would not have been better off, ignores the fact that the United Securities Life In- 
surance & Trust Co. case has been followed in the many decisions enumerated in this 
footnote, all of which have been subsequent in time to the adoption of the Negotiable 
Instruments Law. 
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forgeries should have been given in the present case is really academic, 
because, under plaintiff's own testimony, they never gave to the bank 
any notice other than their attorney’s demand in December made as a 
basis for legal action. As previously stated, when Johnson learned of 
the balance in the checking account on September 20 he “told the 
lady” that “he knew he had more money than that”,—testimony which 
he afterwards amplified by adding that he said also: “the money is mis- 
appropriated.” Can it be seriously argued that these statements con- 
stituted a notice to the bank of the forgery of checks? Indeed what 
the law requires by way of notification is not only that money has been 
paid out by the bank on forged checks but a specific pointing out to 
the bank of the check or checks as to which forgery is claimed, because 
the sole object of the notice is to enable the bank to take measures 
against the forger of such a check or checks in order to secure, if 
possible, the restoration of the funds. The law goes even further, for it 
requires that not only must such specific notice be given, but that the 
depositor, at the time of notifying the bank of the forgery, must, on 
demand, return the particular check or checks in question to the bank. 
Roth v. Crissy, 30 Pa. 145; Rick v. Kelly, 30 Pa. 527; Showers v. Mer- 
chants National Bank, 293 Pa. 241, 243, 142 A. 275, 276, 60 A. L. R. 526; 
Interstate Hosiery Mills, Inc., v. First National Bank of Lansdale, 139 
Pa. Super. 181, 190, 191, 11 A. 2d 537, 542. “Misappropriation” of 
money can take place in very many ways other than by honoring forged 
checks, and a general statement that “money is misappropriated” is a 
far cry from informing the bank that it has paid out money on certain 
checks having forged signatures or endorsements. I venture to say 
that there is not a single case in the books—at least I have not been 
able to find any—which holds that the requirement that notice of 
forgery be given to the bank is satisfied by anything short of a notice 
that specified or designated checks, returned by the bank to the de- 
positor as paid, were forged, thereby enabling the bank to proceed 
against the forger to whom the improper payment or payments had 
been made. The fact is, therefore, that, although Johnson admits that 
on September 20, Jackson confessed the forgeries, never from that time 
until demand and notice of suit nearly three months later did plaintiffs 
give the slightest intimation to the bank that any forgeries had been 
committed. On the contrary, Johnson, in October, told the bank that 
$3,120 of his money was gone, for what reason he did not know. Thus, 
instead of notifying the bank of the forgeries which his step-son had 
confessed to him on September 20 and of his efforts since then to re- 
cover reimbursement, he carefully concealed those facts from the bank, 
even to the extent of deliberate falsification. The reason for this con- 
duct on his part is so obvious that he that runs may read. Jackson was 
plaintiff's wayward son, and they naturally did not want to expose him 
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to prosecution by the bank if the matter could otherwise be adjusted,— 
a result that they tried in vain to accomplish. While their tenderness 
toward him may be understood and even viewed with sympathy, certainly, 
having adopted that course, they cannot months afterwards come for 
redress upon the bank whose hands they had meanwhile kept tied, 
partly by means of concealment and partly by actual misrepresentation. 

The majority opinion suggests that no notice to the bank was re- 
quired because the jury may have found that the bank had knowl- 
edge of its own of the forgeries. This proposition rests upon two 
alleged incidents. The one is, as Johnson testified, that when the can- 
celled checks were returned to him by the bank on September 20 they 
were handed to him in two envelopes, one containing 5 checks drawn 
by plaintiffs themselves prior to July 23, and the other containing the 
15 checks subsequent to that date which Jackson had forged. Assuming 
this testimony to be true, in spite of its inherent improbability, the 
inference is attempted to be drawn therefrom that the-bank thereby 
showed that it knew that the 15 checks were forged. In the first place, 
it may be asked how the bank could possibly have possessed such 
knowledge on September 20, when there is not the slightest suggestion 
in the record of anything which could have given it such knowledge, 
especially in view of the fact that it had honored one of the forged 
checks only two days before. In the second place, it may also be asked 
what reason could there be for such action on the part of the bank? 
What purpose of its own, intelligent or otherwise, could it have served? 
And if, for some non-understandable reason, it wished to call Johnson’s 
attention to the 15 checks as distinguished from the other 5 as having 
been forged, why should it have resorted to such pantomimic a method 
as handing him the checks in two envelopes instead of informing him 
directly of the fact? In the third place,—and this certainly should be 
conclusive,—if the bank knew on September 20 of the forgeries, would 
it have honored the two checks presented by Jackson two weeks later,— 
the one on October 1 and the other on October 4? Indeed the jury 
itself must have found that the bank had neither knowledge nor notice 
of the forgeries prior to its honoring the October checks for it did not 
allow plaintiffs a recovery for the bank’s payment of those chceks.® 

The other incident referred to in the majority opinion is that, by 
the bank’s paying to Jackson the amount of the October 4 check of 
$180, plaintiff's account became overdrawn to the extent of $33, and 
#It is significant that no request was made by plaintiffs’ counsel to submit such a ques- 
tion, nor was it submitted, to the jury. : 


5 It may parenthetically be noted that the verdict of the jury shows a complete misun- 
derstanding on their part of the judge’s charge in regard to the necessity of notice, for 
obviously if plaintiffs were not entitled to recover on the October checks because of not 
having given proper notice of the forgeries they were not entitled, a fortiori, to recover 
on the earlier checks. From every possible viewpoint, therefore, the verdict of the jury 
was indefensible. 
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that amount was refunded to the bank by Jackson. The majority 
opinion states that it was such an unusual transaction for Jackson to 
make good the overdraft instead of the bank calling on plaintiffs to do 
so, that this, ought to have caused the bank to question the regularity 
of the transaction. The fact is, however, which the majority opinion 
neglects to state, that, after Jackson cashed the check of October 4, 
he came back to the bank that very same day and presented an addi- 
tional check, whereupon the clerk, finding that the account had just 
been overdrawn, called Jackson’s attention to that fact, whereupon 
Jackson promptly paid the $33, and, of course, the additional check was 
not honored. Since it is plain, therefore, that the bank was immediately 
reimbursed and never had an opportunity, or any occasion, to notify 
plaintiffs of the overpayment, the incident loses all sign‘ficance as one 
from which an inference could be drawn of any suspicious irregularity, 
much less that the bank knew, or should have known, that any of the 
checks had been forged. 

By way of summary I conclude by saying that while, of course, the 
bank was bound, by implied contract, to pay out funds on plaintiff's 
account only on their genuine checks, the law imposed a correlative 
duty on the plaintiffs as depositors, after discovering any forgeries, to 
notify the bank thereof—whether “promptly” or “timely” in this case 
makes no difference because, not only was no such notice ever given. 
but, on the contrary, it was deliberately withheld. Furthermore, there 
is not a scintilla of evidence from which the jury could have been allowed 
to find that the bank had independent knowledge of the forgeries which 
excused the plaintiffs from giving it the notice otherwise required by 
law. To my mind the opinion filed by the court below accurately stated 
the law and correctly applied it to the facts, and I believe that our 
present decision unjustly imposes a liability upon the defendant bank 
contrary to‘the ‘principles set forth in all of our adjudicated cases. I 
would therefore affirm the order of the court below directing the entry 
of judgment im defendant’s favor. 


BELL and CHIDSEY, JJ., concur in this dissenting opinion. 


Bank Required to Recover Remittance Draft from 
Mails Upon Receipt of Stop-Payment Order 


Bohlig v. First National Bank in Wadena, Supreme Court of Minnesota, 
48 N. W. Rep. (2d) 445 


The drawer brought an action for damages against drawee bank 
for making payment on a check on which the drawer had stopped 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1474. 
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payment. It was conceded by the parties that the drawer would have 
power to stop payment and hold the bank lable for failure to 
recognize the order only if the stop order was received by the bank 
prior to the time of payment on the check by the bank. The bank 
showed that prior to its receipt of the stop order it had received the 
check from the collecting bank, stamped the check paid, debited the 
drawer’s account, and mailed a remittance draft to the collecting 
bank. The defendant bank claimed that these acts were sufficient 
to constitute payment of the check. The court held, however, that 
payment had not occurred prior to the receipt of the stop order 
since, under the postal regulations, the drawee bank could have 
recovered the remittance draft from the mails. It was ruled, there- 
fore, that since neither the drawee bank nor its agent had become 
unconditionally liable to the payee on account of the check by way 
of certification or acceptance thereof, cash payment, or other firm 
credit given the payee or its collecting bank, the drawer’s stop order 
was timely and sufficient to charge the drawee bank with liability. 


Syllabus by the Court 


1. The drawer of a check is entitled to have a stop order honored 
if he gives such order before the check is accepted, certified, or paid. 


2. Both acceptance and certification must be in writing and signed 
by the drawee, and drawee’s action in perforating a check with the 
word “Paid” and with its transit number does not satisfy this require- 
ment. 


3. Payment of a check does not occur until the drawee has either 
paid the check in cash or has given something in lieu of cash which has 
been accepted unconditionally by the payee or his agent. 


4. Where the deposit contract between drawer and drawee provided 
that stop orders be in writing and that the liability of the drawee be 
limited to the exercise of its customary diligence to prevent payment, 
the drawee nevertheless waived its right to receive a written stop order 
when it did not insist upon a written order but instead declined to 
honor the order on the sole ground that it was too late. ‘Also held that 
the drawee, in failing to take any action to prevent payment of the check 
after the stop order was given, had not exercised either its customary 
diligence or ordinary diligence. 


Hugh G. Parker, Wadena, Clifford G. Nelson, New York Mills, 
O’Brien, Horn, Stringer, Seymour & O’Connor, St. Paul, for appellant. 


Gordon Rosenmeier, Little Falls, for respondent. 


LORING, C.J.—This is an action by the drawer of .a check to 
recover damages resulting from the drawee bank’s failure to comply 
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with stop orders given by the drawer with reference to a $5,000 check.' 
The case was tried without a jury, and the court ordered judgment for 
plaintiff. Defendant moved for amended findings of fact and conclu- 
sions of law or for a new trial, and the motion was denied. Defendant 
has appealed from the order denying its motion for a new trial. 


December 4, 1947, plaintiff drew a check for $5,000 upon his checking 
account in defendant bank. This check was made payable to the order 
of the “Farmers Co-Op. Cry. Co. Motley” and was delivered to it. The 
payee creamery company endorsed the check on the same day and 
deposited it with the Staples State Bank, Staples, Minnesota. The 
Staples bank forwarded the check through its correspondent, the Amer- 
ican National Bank of St. Paul, to the Federal Reserve Bank of Minne- 
apolis. The Federal Reserve Bank listed plaintiff's check and other 
checks in a cash letter, totalling $34,623.61, and mailed them and the 
cash letter to defendant so that they were received by defendant the 
morning of December 9, 1947. 


Before noon of the same day, defendant made up, signed, and placed 
in an unsealed envelope, addressed to the Federal Reserve Bank in 
Minneapolis, a remittance draft upon defendant’s account at the North- 
western National Bank, Minneapolis, for the sum of $34,531.31, that 
being the total of the cash letter, including plaintiff's check, less an 
item of $92.30, which was returned to another payee because of a 
questioned endorsement. 


Between 1:15 and 4.30 p. m. of December 9, 1947, plaintiff's check 

was posted to his account and charged against it in the ledger. Follow- 
ing that, the check was perforated so that when the reverse side was 
held toward a bright light it read: 


“PAID 
12-9-47 [date of payment] 
75223 [defendant’s transit number]”. 

The exact times at which the letter containing defendant’s remittance 
draft to the Federal Reserve Bank was sealed and mailed are disputed 
Both parties, however, agree, and the court found, that the check was 
mailed by 5 p. m. Defendant claims that the letter was sealed about 
3:30 p. m., but the court found that it was sealed about 5 p.m. For 
purposes of this decision, we may assume that defendant’s version of 
this matter is correct. 


The court found that at about 4:30 p. m. on December 9 plaintiff 
telephoned defendant, which was then closed for the day, and talked 


1 This action was brought against the First National Bank in Wadena and the Staples 
a ong the before the jury was selected a stipulation of dismissal was filed as to 
e latter ; 
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to the assistant cashier, Harold Peterson. He told Peterson that he 
wanted to stop payment on the $5,000 check. Defendant claims that 
this telephone conversation took place some time after 5 p. m., and 
hence after the remittance draft had been mailed. Peterson told plaintiff 
to see the cashier, H. E. Parker, who had left the bank to go to the 
barbershop. The court found that plaintiff contacted Parker about 
6 p. m. and asked him to stop payment on the check. Parker told 
plaintiff that it was too late. Defendant claims that this conversation 
with Parker took place between 6:15 and 6:30. Here, again, we shall 
assume that defendant’s version of the facts is correct. 


December 9, mail addressed to Minneapolis and posted at Wadena 
about 5 p. m. left Wadena by train, either at 6:11 p. m. December 9, 
or at 2:28 a. m. December 10, and arrived in Minneapolis either at 
9:52 p. m. December 9, or at 7:10 a. m. December 10. Both mail trains 
stopped at Little Falls, St. Cloud, and Elk River prior to arriving at 
Minneapolis. 


It is conceded by the parties and found by the court that postal 
regulations? gave defendant an absolute right to withdraw its remittance 
draft from the mails at any time before actual delivery to the addressee. 


Since the drawer of a check is entitled to have a stop order hon- 
ored if he gives such an order to the drawee before the check is accepted, 
certified, or paid,’ the critical question is whether any of those acts had 
taken place prior to the time plaintiff gave the stop order. Under the 
provisions of M. S. A. § 335.51, acceptance must be in writing and 
signed by the drawee. Certification, being equivalent to acceptance,‘ 
must be executed with like formality. We have concluded that de- 
fendant’s action in perforating the check with the word “PAID” and 
with the bank’s transit number, “75223,” was not, sufficient to satisfy 
the statutory requirement. Numerous cases have held that stamping 
a check “Paid” does not constitute an acceptance,® and we think that 
the transit number adds nothing. The transit number system was 
developed by the American Bankers Association for the sole purpose 
of speeding up collection work and making description of checks easier.® 


2 Postal Laws and Regulations U. S. Postoffice Dept. § § 729, 730, 2094. 

3 Johnson v. First State Bank, 144 Minn. 363, 175 N. W. 612, 9 A. L. R. 960. 

4M. S. A. § $85.741; Standard Oil Co. v. Veigel, 174 Minn. 500, 219 N. W. 863; Gilbert 
v. Pioneer Nat. Bank, 206 Minn. 218, 288 N. W. 158; 1 Dunn ig. & Supp. § 987. 
5 Johnson v. First State Bank, 144 Minn. 363, 175 N. W. 612, 9 A. L. R. 960; Hanna v. 
McCrory, 19 N.M. 188, 141 P. 996; State Bank of Chicago v. Mid-City Trust & Sav. 
Bank, 295 Ill. 599, 129 N. E. 498, 12 A. L. R. 989; Federal Land Bank v. Collins, 156 
Miss. 893, 127 So. 570, 69 A. L. R. 1068; Dakota Radio Apparatus Co. v. First Nat. Bank, 
60 S. D. 251, 244 N. W. 351; Hunt v. Security State Bank, 91 Or. 362, 179 P. 248; contra, 
First Nat. Bank v. Wisconsin Nat. Bank, 210 Wis. 538, 246 N. W. 593. 

6 62 Harv. L. Rev. 906, 9183. 
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The transit number is a numerical description of a particular bank— 
not a signature. 


Whether plaintiff's check was paid prior to the stop order is the 
most seriously disputed question before us. With respect to this 
matter, counsel for both parties have made their contentions quite clear. 
Plaintiff contends that a stop order must be honored any time prior 
to the moment when the payee or his agent has either received payment 
in cash or has made an unconditional acceptance of something in lieu 
of cash. Defendant concedes that payment, in the above sense, was 
not made prior to the time the stop order was given, but argues that 
a check should be deemed paid, so as to preclude the drawer from 
stopping payment, when the check has been stamped “Paid” and 
charged against the drawer’s account. Defendant argues that in any 
event a check should be deemed paid if the stamping and bookkeeping 
entries are followed by the mailing of a remittance draft to the collecting 
bank, in conditional payment of the check. The theory of defendant’s 
contention is that payment takes place when the drawee bank has 
become liable to the payee. The difficulty with defendant’s contention 
is that it assumes as a premise that which it seeks to prove. In brief, 
defendant argues that the drawee had become liable to the payee be- 
cause the check had been paid and that the check had been paid 
because the drawee had become liable to the payee. 


Defendant’s contention that it became liable to the payee because 
it had paid the check is slightly novel in light of the usual rule that 
payment by the drawee discharges its liability on the particular check 
rather than creating it.?7 Defendant seeks to avoid this seeming ab- 
surdity by arguing that the word “payment” has two different meanings 
with reference to checks in the process of collection. Defendant con- 
cedes that the payee has received no actual payment, but contends 
that it has made payment to the payee in the sense that it is legally 
obligated to make actual payment to him. 


We find no merit in this fine distinction, and, so far as cases decided 
in other states have purported to make such a distinction, we decline to 
follow them. We think that, where there has been no acceptance or 
certification, actual payment, either in cash or by a substitute accepted 
unconditionally by the payee, is the only other event which liberates 
the drawee bank from its obligation to honor a stop order given by 
the drawer. 


7 Johnson v. First State Bank, 144 Minn. 363, 175 N. W. 612, 9 A. L. R. 960; Tobiason 
v. First State Bank, 178 Minn. 588, 217 N. W. 934; Yarborough v. Peoples Nat. Bank, 
162 S. C. 332, 160 S. E. 844; Lipshitz v. Lindsay Nat. Bank, Tex. Civ. App., 38 S. W. 
2d 874; Federal Land Bank v. Collins, ss Miss. 898, 127 So. 570, 69 A. L. R. 1068; see, 
also, 38 Harv. L. Rev. 857, 873. 
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In Johnson v. First State Bank, 144 Minn. 363, 175 N. W. 612, 
9 A. L. R. 960, a check was presented to the drawee for payment. 
Although the drawee bank had funds of the drawer to meet the check, 
the payee, for his own convenience, accepted payment partly in cash 
and partly in drafts or cashier’s checks of the drawee bank. Thereafter, 
the drawer stopped payment on the check and the drawee bank stopped 
. payment on its drafts. When the payee sued the drawee to enforce 
payment of the drafts, the court held without discussion that the check 
had been neither certified nor accepted, and the sole issue presented 
was whether the check had been paid prior to the issuance of the stop 
order. In holding that the check had been paid before the stop order 
was given, the court relied upon the fact that the payee had received 
and accepted the bank drafts in lieu of cash prior to the time the stop 
order was given. 


In Tobiason v. First State Bank, 173 Minn. 533, 217 N. W. 934, 
plaintiff was indebted to the First State Bank of Ashby on two promis- 
sory notes. He gave the bank a check, drawn on another bank for the 
amount of the two notes. Defendant bank stamped the promissory 
notes “paid” and forwarded plaintiff's check to the drawee bank for 
payment. The drawee bank stamped plaintiff’s check “paid,” charged 
plaintiff's account, and remitted a draft to defendant bank in condi- 


tional payment of several checks, one of which was the one drawn by 
plaintiff. Defendant bank accepted the drawee bank’s remittance draft 
in lieu of cash. The drawee bank became insolvent before the remit- 
tance draft was collected. There, the court held that, since defendant 
bank had accpted the drawee bank’s draft in lieu of cash, plaintiff’s 
check had been paid. 


A slightly different situation was presented in W. A. White Brokerage 
Co. v. Cooperman, 207 Minn. 239, 290 N. W. 790. The syllabus in 
that case states the facts as follows: 


“A issued and delivered to B a check drawn on a bank at which 
both had accounts. B deposited the check to his account, and the bank 
credited the amount thereof in his passbook. About an hour later and 
before the bank had charged the amount of the check to the account 
of A, * * * it received from A a notice to stop payment on the check. 
It attempted to do so by charging off the amount of the check on the 
account of B.” 


On these facts, the court held that the check was “paid” when the 
amount of the check had been entered in the payee’s passbook. The 
court, in so holding, stated that it was following the settled common- 
law rule. The court held that Mason St. 1927, § 7233-1, now M. S. A. 
§ 335.75, does not apply in situations where a check is deposited in the 
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drawee bank, and hence that its provisions do not make the passbook 
entry conditional payment only. The net effect of the court’s holding 
was that the deposit credit was given by the drawee and accepted by 
the payee in lieu of cash. In such circumstances, it was proper to hold 
that the passbook entry constituted actual payment. Where a check 
is deposited in the drawee bank, it would be an idle ceremony for the 
payee to demand cash from the drawee in payment of the check and then 
to return the cash to the drawee for deposit. This court has so stated in 
at least two cases. Hare v. Bailey, 73 Minn. 409, 76 N. W. 213; Board 
of Education v. Robinson, 81 Minn. 305, 84 N. W. 105. Where the de- 
pository bank is also the drawee bank, there is no physical transfer of 
cash to fix the moment of payment. The act of the drawee in making 
the passbook entry and the act of the payee in surrendering the check in 
return for the deposit credit were properly regarded as marking the mo- 
ment when payment was made. In such circumstances, the deposit 
credit is offered and accepted in lieu of cash and by the common-law 
rule should be regarded as final payment, unless the parties have agreed 
to the contrary. 


In Midland Loan Finance Co. v. Kisor, 206 Minn. 134 287 N. W. 
869, a check was presented to the drawee bank for payment. The bank 
stamped the check “Paid,” charged the check against the drawer’s 
account, and issued its draft to the collecting bank. Some two hours 
later the drawer’s account was garnisheed. In those circumstances, the 
court sustained the trial court’s finding that at the time of the service 
of the garnishment summons the drawee bank had no money, property, 
or effects in its hands or under its control belonging to the drawer. 
Although it appears that the court was strongly impressed with its duty 
to protect the garnishee bank so that no harm could come to it beyond 
its actual liability, that case is distinguishable from the case at bar, not 
only because it involved considerations peculiar to a garnishment pro- 
ceeding, but also because it did not appear that the garnishing creditor 
had undertaken to allege and prove facts showing that the drawee bank 
still had control of the remittance draft at the time the stop order was 
received. 


In Holdingford Milling Co. v. Hillman Farmers Co-op. Creamery, 
181 Minn. 212, 231 N. W. 928, plaintiff sold certain goods to defendant, 
and defendant mailed its check to plaintiff for $1,036.50, drawn on 
the Farmers State Bank of Hillman. Plaintiff deposited the check in 
the Stearns County State Bank of Albany for collection. The de- 
pository bank forwarded the check to its correspondent, the First Na- 
tional Bank of Minneapolis, for collection, and it, in turn, forwarded the 
check to the drawee bank for payment. The drawee bank stamped 
the check “paid” and charged defendant’s account for the amount of 
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the check. It then forwarded its own draft to the Minneapolis bank 
as a remittance for defendant’s check and other checks. However, before 
the Hillman bank’s remittance draft reached the Minneapolis bank, the 
Hillman bank was closed for liquidation, and the draft was not paid. 
On these facts the court held that defendant’s check had not been paid 
by the drawee, and hence that plaintiff had not been paid for his goods. 
If defendant’s contention here had been followed in the Holdingford 
case, the court would have been compelled to say that the act of the 
drawee in stamping the check “paid,” charging the drawer’s account, 
and mailing the remittance draft, was a payment by the drawee which 
obligated the drawee bank to the payee. In that event, the payee 
would have been a preferred creditor of the drawee bank, and the 
drawer would have been discharged according to the generally recog- 
nized rule that payment by the drawee discharges the drawer.§ Since 
the court did not so hold, we can only conclude that, in this state, 
there is no kind of quasi payment which obligates the drawee 
to the payee so as to require or entitle the drawee to ignore a 
stop order given by the drawer prior to actual payment. In the 
Holdingford case, the drawee bank had completed every act which 
defendant in the present case had completed prior to the stop 
order, and yet it was held that those acts did not constitute pay- 
ment. It is significant to note that the principal difference between 
Holdingford Milling Co. v. Hillman Farmers Co-op. Creamery, 181 
Minn. 212, 231 N. W. 928, and Tobiason v. First State Bank, 173 Minn. 
533, 217 N. W. 934, is that in the Tobiason case the payee actually 
accepted the drawee’s remittance draft in lieu of cash so that payment 
became final prior to the insolvency of the drawee, whereas in the 
Holdingford case neither the payee nor his agent, the collecting bank, 
had received or accepted the drawee’s remittance draft prior to the 
time the drawee became insolvent. We regard the Holdingford case 
as controlling our decision here. 


From the foregoing cases, it appears that unless and until it is found 
that the drawee bank has certified, accepted, or paid a check, it is 
obligated to honor the drawer’s stop order and that payment does not 
occur until the drawee has either paid the check in cash or has given 
something in lieu of cash which has been accepted unconditionally by 
the payee or his agent. Since in the present case defendant’s remittance 
draft admittedly had been neither received nor accepted by the payee 
or its agent, the collecting bank, prior to the time the stop order was 


8MS.A. § 335.45 (1); see, also, cases cited in footnote 7, and W. A. White Brokerage 
Co. v. Cooperman, 207 Minn. 289, 290 N. W. 790 (by implication) . 
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issued, and since defendant could have prevented the occurrence of 
any such acceptance by retrieving its remittance draft from the mails, 
we should hold that no payment had been made prior to receipt of the 
stop order and hence that defendant bank is liable to plaintiff for having 
neglected its duty to honor the stop order. 


Since our decision here is based upon facts which are assumed to be 
as stated by appellant, conceded to be true, or amply justified by 
compelling evidence, it is unnecessary to discuss those assignments of 
error which relate to the trial court’s findings. 


Only two other matters require comment. The deposit contract 
between defendant and plaintiff provided that requests to stop payment 
“shall be made by the customer in writing and that the liability of this 
bank is limited to the exercise of its customary diligence to prevent the 
payment of said check.” Since plaintiff issued the stop order to de- 
fendant’s assistant cashier and cashier orally, a question is presented 
as to whether the requirement of a written stop order was waived by 
defendant. With respect to this question, we regard the rule laid down 
in Malmquist v. Peterson, 149 Minn. 223, 226, 183 N. W. 138, 140, as 
controlling. There, the court, in holding that a material condition of a 
contract had been waived, relied upon the following general rule, which 
it quoted with approval: 


“* * * ‘Where by the course of conduct of one party to a contract, 
entitled to the performance of certain terms or conditions thereof, the 
other party has been led to believe, as a man of average intelligence, 
that such performance will not be required, until it has become too 
late to perform, or until to insist upon performance would work material 
injustice, the person who has so conducted himself is barred from 
asserting the right he had.’ Bigelow on Estoppel (6th Ed.) p. 717.” 


In the present case, neither defendant’s assistant cashier or its cashier 
insisted upon a written stop order or suggested that one be given. Its 
cashier declined to honor the stop order on the sole ground that it was 
too late. In these circumstances, the Malmquist case is controlling 
authority for the trial court’s determination that defendant had waived 
its contract right to demand a written stop order. 


Since, after receiving a stop order with reference to plaintiff’s check, 
defendant’s officers did nothing to prevent the check from being paid, 
we must sustain the trial court’s finding that defendant did not exercise 
its customary diligence or even ordinary diligence to prevent payment 
of the check. The check involved here was for $5,000. Since defendant 
failed to take any action whatsoever with respect to a matter so ob- 
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viously important to its depositor, there is no support for its contention 
that it exercised either its accustomed diligence or ordinary diligence. 


Affirmed. 


Upon Petition for Reargument 


PER CURIAM 

The petition for reargument is denied for the following reasons: 
(1) The bank limited its liability by contract to the exercise of cus- 
tomary diligence; (2) the evidence in this case establishes that the 
bank had the opportunity and the means of stopping payment; (3) 
the undisputed evidence is that the bank did nothing whatsoever to 
stop payment. Therefore, it cannot be said that the bank exercised 
the reasonable degree of diligence which should be customary in matters 
of this importance. In fact, there was no evidence introduced to show 
what was customary diligence. 


Petition denied. 





| TRUST DECISIONS | 


| Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Provision in Will Directing Trustee to Employ Certain 
Attorney Held Void as Against Public Policy 


Carton v. Borden, New Jersey Superior Court, Chancery Division, 
June 14, 1951 


A New Jersey testator appointed his son and daughter-in-law as 
trustees of his estate. His will contained the following provision: “I 
further direct that my executors and trustees shall retain and employ 
(attorneys named) as attorneys in connection with the administration 
of my estate and trust herein established.” The attorneys named 
claimed that the quoted provision gave them an interest in the trust and 
that therefore they had standing to sue for the removal of the trustees. 
The court held for the trustees stating that a provision in a will directing 
a fiduciary to employ a certain attorney is void as against public policy 


because the relation between attorney and client is too personal to 
compel the acceptance of the services of a certain attorney. 


Non-resident Corporate Trust Company “Doing Business” in State 


Attorney General’s Opinion, Kentucky, April 9, 1951 


The Attorney General of Kentucky has ruled that an Ohio trust 
company acting as trustee, distributing profits to beneficiaries within 
the state of Kentucky, and qualified to act as trustee in Kentucky was 
engaged “in doing business” in Kentucky. 

A decision of the Supreme Judicial Court of Massachusetts has 
ruled that a New York trust company acting as trustee for the benefit 
of Massachusetts’ beneficiaries under the will of a Massachusetts’ 
decedent was doing business in Massachusetts and must qualify under 
the laws of that state. 


Trust companies holding property for non-resident beneficiaries, 
holding property in another state in trust for resident beneficiaries, or 
holding local property for local beneficiaries under the will of a non- 
resident decedent should bear in mind the possibility that they may 


545 
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be held to be doing business outside the state. The penalty for non- 
qualification is frequently a denial to the trust company of access te 
the courts of the state where the trust company is held to be doing 
business. An emergency qualification proceeding to do trust business 
in the state may mean expensive delay. 


“Totten Trust” Diverting Bank Deposits from Widow Upheld 
By Highest New York Court 


Estate of Halpern, New York Court of Appeals, August 1, 1951 


The testator’s wife as executrix and sole beneficiary sought recovery 
of funds in savings bank accounts deposited in the name of the testator 
and his granddaughter. The New York Surrogate ruled in the wife’s 
favor holding that the Totten trust transfers were illusory and could 
not defeat the wife’s expectant interest in the property. The Appellate 
Division affirmed this ruling but decided that not the whole balances 
in the accounts were the property of the estate, but only so much of 
the deposits as were necessary to give the widow her share of the entire 
estate as determined by including the disputed bank accounts. The 
Court of Appeals upset both opinions, holding that the savings bank 
trust transfers were valid and defeated the expectant interest of the wife. 
In its opinion the court explained its holding as follows: “It is, perhaps, 
regrettable that any husband resorts to such transfers to keep his 
money from his wife. But Totten trusts, if real and not merely colorable 
or pretended, are valid transfers with legally-fixed effects. Section 18, 
as this court pointed out in Newman vs. Dore (275 N. Y. 371), citing 
Leonard vs. Leonard (181 Mass. 458), gives to a wife, not an absolute 
right which attaches to all her husband’s property as soon as he acquires 
it, but ‘only an expectant interest in the property of her husband which 
becomes part of his estate .. .’ (see, to the same effect, Judge Crane’s 
statement in Herrmann vs. Jorgenson, 263 N. Y. 348, 356). 

“The Newman decision said (and we repeated the same language 
in Krause vs. Krause, supra) that ‘the only sound test of the validity 
of a challenged transfer’ is ‘whether the husband has in good faith 
divested himself of ownership of his property or has made an illusory 
transfer.’ In Krause vs. Krause, applying that test, we concluded that, 
on the unusual facts there established, the weight of evidence favored 
the holding of the trial court that decedent Krause had never intended 
that his Totten trust, made in favor of his daughter who lived in a 
foreign country and from whom he had not heard in years, should have 
a real effect, or that the money should ever go to the far-away daughter. 
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“There is no evidence in the present record which would justify any 
such finding. All the proof here is that decedent wanted his grand- 
daughter to have the bank balances, and that he put, and left, the 
money in the banks so she would get it. Censurable though his motive 
may have been, he was doing what the law allowed. Unworthiness 
of motive could not make illusory an otherwise complete transfer. 


“It is true that in all three of the cases cited by the Appellate Divi- 
sion (Newman vs. Dore, Krause vs. Krause, and Burns vs. Turnbull, 
all supra), the attempted trusts (a Totten trust in the Krause case, 
inter vivos trusts in the others) were held illusory. But in each of 
those cases the finding of illusoriness was made on a factual showing 
of unreality, and not solely because the transfers operated to, and were 
intended to, defeat the widow’s expectancy. 


“There is nothing illusory about a Totten trust as such,” the Court 
of Appeals ruling on the case continues. “We take notice that great 
numbers of them exist, many in favor of young children. Their legal 
effect was pronounced long ago (1904) in the Totten case (179 N. Y. 
112, 126), as follows: ‘In case the depositor dies before the beneficiary 
without revocation, or some decisive act or declaration of disaffirmance, 
the presumption arises that an absolute trust was created as to the 
balance on hand at the death of the depositor.” That rule must be 
applied here, in the absence of any proof that these transfers were 
‘intended only as a mask for the effective retention by the settlor of 
the property which in form he had conveyed’ (Newman vs. Dore, 275 
N. Y. 371, 381). 


“Since there was here no such evidence, these Totten trusts were 
like all other Totten trusts, and, when the depositor died, they were 
completely effective (1 Scott on Trusts, § 58.3, p. 360), and had the 
automatic and immediate consequence of putting absolute ownership 
in the infant beneficiary. 


“Perhaps it may seem that we are putting the legislative policy of 
Section 18 to rout by use of the court-made (but legislatively-recognized, 
see Banking Law, § 289, subd. 2), rule of the Totten case (supra). But 
the legislature has made no effort to interfere with the impact of Totten 
trusts in this connection, nor has the legislature despite the test an- 
nounced in 1987 in Newman vs. Dore (supra), done anything to save 
a wife from disinheritance by means of an effective trust erected in a 
husband’s lifetime, for that purpose. It is the simple fact that Section 
18 does not affect the disposition of property inter vivos (Newman vs. 
Dore, supra, 275 N. Y. at p. $78). 


“Applicable here is the language and thought of Inda vs. Inda (288 
N. Y. 315), as to the effect of a joint savings bank account, as against a 
claim of illusoriness. This court noted, in the Inda opinion, that the 
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Banking Law preserves as to joint accounts (just as it does as to Totten 
trust deposits), ‘the form of deposit . . . as a lawful and convenient 
method for the transmission of property.’ This court concluded, in the 
Inda case, that, whatever may have been the actual intent of the de- 
positor, everything required by law for the creation of a joint tenancy 
had been done, and, therefore, the settled legal result followed, as of 
course. 

“Two other matters,” said the Court of Appeals, “should be noticed. 

“First,” said its opinion, “we point out that this widow, being the 
sole testamentary beneficiary, had no right to file, and could accomplish 
nothing by filing, a notice under Section 18 (supra) of intention to 
‘take against the will.’ If, as executrix (see McQuaide vs. Perot, 223 
N. Y. 75, 79), she had been successful in getting these moneys into 
the estate, she would have, as beneficiary, gotten the full benefit thereof. 


“That brings us to the second matter. The Appellate Division, 
reasoning further from its conclusion that these trusts were illusory 
because destructive of Section 18 benefits, decided that only so much 
thereof should be set aside as was required to put the widow in the 
Section 18 position. 

“Strictly, the correctness of that part of the Appellate Division’s 
order is not before us, since the infant took no appeal and there is thus 
no’ objection, in this court, to that partial award to petitioner. How- 
ever, the question is important, and if we affirmed without discussing it, 
we would be thought to be in agreement with the Appellate Division. 
We see no power in the courts to divide up such a Totten trust and 
call part of it illusory and the other part good. The only test is that 
quoted above, from Newman vs. Dore and Krause vs. Krause, and the 
result of its application would necessarily be either total validity or total 
invalidity, as to any one transfer.” 


Transfer of United States Savings Bonds to Common Trust Funds 


Board of Governors of Federal Reserve System Ruling, 16 Federal 
Register 4641, May 18, 1951 


The Federal Reserve Board has ruled that it will not object to the 
transfer at par value of United States savings bonds or the recently 


issued 234 percent non-marketable Treasury bonds from individual trusts 
to a common trust fund in exchange for participations therein. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 


Income Tax—Widow’s Renunciation of Executrix’s 
Commissions Taxable Income 


Clarke v. United States, U. S. Court of Appeals, Third Circuit, 
189 Fed. (2d) 101 


A dispute arose between a widow, who was co-executor of her 
husband’s estate, and other executors as to the proper apportionment 
of the burden of taxes on the husband’s estate. In order to settle the 
dispute the other executors agreed that property formerly held by the 
widow with her husband as tenants by the entireties should bear none 
of the tax attributable to it and that all taxes should be paid out of 
general funds. In exchange the widow agreed to relinquish all com- 
missions due her as co-executor. The court held that the amount of 
commissions that the widow would have received was taxable income to 
her under IRC section 22 (a). The opinion of the court stated in part: 

“The judgment must be affirmed. It is perfectly clear that on May 
26, 1941 when the plaintiff signed the agreement of settlement she gave 
up for a sufficient consideration commissions amounting to $48,116.12 
to which she was admittedly entitled as coexecutor, being one-third of 
the amount subsequently awarded to the two executors by the Orphans’ 
Court of Montgomery County. The amount of these commissions was, 
therefore, income to her under Section 22(a) of the Internal Revenue 
Code, 26 U. S. C. A. § 22(a), even though she did not actually receive 
the cash since she did receive what she formally agreed was an 
equivalent benefit. Compare Old Colony Tr. Co. v. Com’r Int. Rev., 
1929, 279 U. S. 716, 49 S. Ct. 499, 73 L. Ed. 918; Douglas v. Willcuts, 
1935, 296 U. S. 1, 56 S. Ct. 59, 80 L. Ed. 3; Helvering v. Clifford, 1940, 
309 U. S. 331, 60 S. Ct. 554, 84 L. Ed. 788; Helvering v. Horst, 1940, 
311 U. S. 112, 61 S. Ct. 144, 85 L. Ed. 75; Harrison v. Shaffner, 1941, 
312 U.S. 579, 61 S. Ct. 759, 85 L. Ed. 1055.” 


Embezzlement Losses — Year of Deductibility 
Martha L. Alisen v. United States, U. S. District Court, Penna., No. 3974 
Following the decision in First National Bank of Sharon v. Heiner, 
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66 Fed. (2d) 925 (3rd Cir. 1933) the court held that embezzlement 
losses sustained in prior years but not discovered until 1941 were not 
deductible in that year. Apparently the only decision recognizing the 
injustice of this rule as to the taxpayer who is unable to establish the 
specific amounts embezzled in any particular year or discovers the em- 
bezzlements too late to take the deduction on a claim for refund and 
holding contrary to the reported case is Boston Consolidated Gas Co. 
v. Commissioner, 128 Fed. (2d) 473 (Cir. 1, 1942). 


Income Tax: Trustee’s Losses on Sale of Securities to 
Effectuate Distribution not Deductible by Remaindermen 


Coachman v, Commissioner, U. S. Tax Court, 16 T. C. No. 174 


Losses from the sales of securities made by a trustee in order to 
distribute the corpus of a trust to the remaindermen were held not 
deductible by the remaindermen for federal income tax purposes. 

The court treated the question of whether the trust or the re- 
maindermen was entitled to the deduction as a matter of the intention 
of the settlor and of local law as to when a trust terminated: 


“The grantor did not intend that the trust should continue as 
an active trust after the death of the life beneficiary. However, 
he provided that upon the happening of that event the trustee 
should divide the property into as many equal parts as there were 
remaindermen and distribute it to the remaindermen. Therefore, 
the trust did not terminate immediately upon the death of the 
life beneficiary even under its express terms, but thereafter the 
trustee had further duties to perform as a trustee with a con- 
sequent continuation of the trust. Cf. Willard C. Lipe, Jr., 41 
B. T. A. 107, affirmed, 118 Fed. (2d) 449, in which the trustee 
had duties to perform after the death of the beneficiary and it was 
held that the trust continued. A trustee required to distribute the 
trust property to remaindermen is allowed by the laws of New York 
a reasonable time within which to perform that duty and wind 
up its trusteeship, and during that time the corpus continues to be 
trust property. Deering v. Pierce, 149 App. Div. 10, 133 N. Y. S. 
582; In re Miller’s Will, 257 N. Y. 349, 178 N. E. 555; In re Mc- 
Manus’ Will, 282 N. Y. 420, 26 N. E. 2d 960. The trust continues 
for federal income tax purposes during that period. Bingham’s 
Trust v. Commissioner, supra: Edith M. Bryant, 14 T. C. 127, 
affirmed, 185 Fed. (2d) 517; Russell v. Bowers, 27 Fed. Supp. 13. 
. . . Thus, the losses were sustained by the trust in its proper 
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operations under the laws of New York. The trustee was acting 
as trustee when it sold the securities and was performing one of its 
fiduciary duties as a prerequisite to the distribution which it was 
required to make as trustee. It was not acting as a mere agent 
for the remaindermen. The remaindermen did not make the 
sales and did not sustain the losses. The Commissioner did not 


Gift Tax — Present Interest for Purpose of Annual Exclusion 


Cannon v. Collector, U. S. District Court, North Carolina, No. 774 


Taxpayer created an irrevocable trust in favor of her nephew in 
1947, the main purpose of which was to provide for the education and 
maintenance of the nephew until he reached his majority. Under the 
terms of the trust the trustees were instructed to pay over to the 
nephew the entire income and so much of the principal as might be 
directed by the court from time to time. The court held that the 
taxpayer had made a gift of a present interest and was therefore en- 
titled to offset against the value of the gift the $3,000 annual exclusion 
under IRC § 1003 (b) (3). 


Employer Passes Business on to Employee Free of Estate Tax 
and Income Tax on Employer’s Final Return 


Estate of Howe, U. S. Tax Court, 16 T. C. No. 185 


Howe, the decedent, had been sole proprietor of a plumbing business. 
For many years he employed one Netz as general manager of the 
business. Netz received $40 a week, a $1000 semi-annual bonus, 
one half of the net profits plus an absolute right to the business on the 
death of Howe. It was stipulated that the latter amount was not a 
testamentary gift on the part of Howe but rather in the nature of 
deferred compensation of Netz for services rendered. Howe’s income 
for the short taxable period ending with his death was $75,725.80. The 
net value of the business which passed to Netz on Howe’s death was 
$145,000. Netz, as Howe’s executor, claimed the $145,000 as an expense 
deduction in Howe’s final income tax return thus eliminating all income 
tax to Howe during the short period ending with his death. The court 
held that Howe was entitled to the deduction under IRC section 43 
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as a business expense notwithstanding the fact that the entire value of 
the business would of course pass to Netz free of all federal estate taxes. 

As the court stated the present decision would be of little weight in 
a case where the deferred compensation plan is really in the nature of a 
testamentary arrangement. It must also be considered that the re- 
warded employee will pay a sizable income tax of his own in the 
year of his benefactor’s death. The employee may or may not succeed 
in allocating part of the income to earlier years under the deferred 
compensation provisions of the IRC. 


Estate Tax—Death Benefit Paid to Surviving Spouse of Employee 


.Estate of Salt v. Commissioner, U. S. Tax Court, 17 T. C. No. 13 


At the time of his death decedent was receiving a pension from his 
former employer. Under the pension plan in effect at the time of 
decedent’s death the committee administering the plan could, in -its 
discretion, pay benefits to a surviving relative of a deceased pensioner. 
The committee voted the decedent’s wife a lump sum benefit of $40,000. 
The court held that this amount did not constitute property in which 


the decedent had an interest at the time of his death and was not 
includible in his gross estate under IRC section 811 (a). 


Gift Tax — Renunciation of Intestate Property Held 
Taxable Transfer 


Estate of Hardenbergh v. Commissioner, U. S. Tax Court, 17 T. C. No. 20 


The decedent died intestate. His wife and daughter executed an 
instrument renouncing their intestate share in the decedent’s estate prior 
to the probate court’s order of distribution thus vesting the entire 
property in decedent’s son. The court held that the instrument was 
ineffective to prevent the initial passage of title in the property to the 
wife and daughter and that the latter persons had made a transfer to 
the son subject to Gift Tax under IRC section 1000. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Taxes 


RECENT Monthly Letter of 

the National City Bank of 
New York declares that “. . . in 
this country income taxes, both 
personal and corporate, have been 
worked to death.” This is indi- 
cated, states the Letter, by the 
high rates to which they have been 
pushed, and in the top-heavy 
proportion they now represent of 
the total federal revenue—over 80 
per cent. In no other country in 
the world, it is noted, is the 
revenue so heavily dependent upon 


this type of tax. In Great Britain 
and Canada, for example, only 
about half the total revenue is in 
the form of such taxes. 


But there are still other indica- 
tions that the income tax has been 
getting too greedy, and here the 
National City Bank organ points 
to the growing symptoms of revolt 
on the part of the taxpayer. One 
manifestation of this, it is re- 
marked, has been the progress of 
the proposal for a Constitutional 
amendment prohibiting the Federal 
Government (save in wartime) 
from taking more than 25 per cent 
of an individual’s or company’s in- 
come, with a similar limit on gift 
and inheritance taxes. This pro- 
posal has now been approved by 
twenty-one State legislatures. And 
although this proposal is not the 
soundest way of dealing with the 
tax problem, “it appeals to the 


harried taxpayer as holding some 
promise of a curb on the unlimited 
authority of the Federal Govern- 
ment to pick his pocket.” 


Also emphasized is the spon- 
taneous resistance of countless in- 
dividual taxpayers, expressing it- 
self in various forms of tax avoid- 
ance. For, as the tax becomes 
more Severe, more people seek the 
sanctuary of tax-exempt invest- 
ment. Other taxpayers turn to the 
less legitimate devices of income 
concealment while some even defy 
the Treasury. In this latter con- 
nection, witness the unwillingness 
of housewives who refuse to with- 
hold and remit social security taxes 
on their domestic help. 


As non-compliance becomes more 
general, the revenue system is 
weakened. “Our tax system,” con- 
cludes the Letter, “has been ad- 
ministered successfully because it 
had the voluntary support of the 
public. This becomes impossible 
when people feel they are being 
robbed of their substance.” 
Inflation 

“Inflation Costs More Than 
Taxes” is the title of a study 
prepared for the National Asso- 
ciation of Manufacturers by Dr. 
Harley L. Lutz of Princeton 
University. In attempting to ap- 
praise the effect of an unbalanced 


‘ budget on our economy, Dr. Lutz 


projects a hypothetical decade of 
deficit financing, starting with an 
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$80 billion budget in the first year, 
and assumed revenues of $60 bil- 
lion. This deficit of $20 billion is 
approximatley the amount in 


prospect for the fiscal year 1953 
under present tax law. 


It is obvious that a renewal of 
deficit financing on a substantial 
scale would lead to a rising dollar 
cost for the same goods and 
services. Since the start of the 
Korean war (although here the in- 
flationary pressure came from the 
expansion of private credit) the 
cost of a given military program 
has increased by several billion 
dollars because of rising prices. 
And although the rate at which the 
inflation stimulus would tend to 
increase prices cannot be predicted, 
it may be assumed, according to 
Dr. Lutz, that a 5 per cent annual 
increment would be modest. While 
inflation would also increase the 
dollar amount of revenue in a given 
tax structure, the amount of such 
increase would tend to lag behind 
the increase in expenditures. 


Starting with the $20 billion de- 
ficit in the first year, Dr. Lutz 
estimates, on the basis of the above 
hypotheses, a deficit of $251 bil- 
lion for the ten year period. Col- 
laterally, he points out that the 
$213 billion debt increase since 
1940 was accompanied by dollar 
depreciation of approximately 50 
per cent and states that we could 
not expect less than a comparable 
_degree of further depreciation from 
another doubling of the debt. This 
would mean, he observes, that all 
values expressed in 1951 dollars 
would be cut in half; in terms of 
the 1939 dollar, the depreciation 
would be in the neighborhood of 
75 per cent. 


rise faster than wages. 
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Specifically, Dr. Lutz illustrates 
what effect such a further decline 
in the value of the dollar would 
have upon the important forms of 
savings and fixed income. 


“1. Value of life insurance in 
force, approximately $250 billion. 
This would shrink to $125 billion 
in terms of the 1951 dollar, and 
to $64 billion in terms of the 1939 
dollar. 


“Q. Value of all private debt, 
approximately $220 billion. This 
would be cut to $110 billion in 
terms of the 1951 dollar, and to 
$54 billion in terms of the 1939 
dollar. 


“3. Face amount of the Federal 
debt at the end of 10 years, ap- 
proximately $610 billion. It would 
be worth only $305 billion in terms 
of the 1951 dollar, and only about 
$153 billion in terms of the 1939 
dollar. The annual interest cost 
on this debt would be at least $20 
billion annually. Every 30 years 
the total cost for interest would 
about equal the principal of the 
debt. 


“4. Value of all transfer pay- 
ments (pensions, annuities, work- 
men’s compensation, etc.) , is about 
$12 billion today. Assuming the 
same dollar total, the purchasing 
power would be cut to $6 billion 
in terms of the 1951 dollar, and to 
$3 billion in terms of the 1939 dol- 
lar.” 


The history of all great infla- 
tions discloses that prices tend to 
Accord- 
ingly, remarks Dr. Lutz, not even a 
select, highly favored group of or- 
ganized workers could keep pace, 
since prices tend to rise to higher 
levels even during the delay in- 
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POLK'S 


BANKERS ENCYCLOPEDIA 


volved in negotiating and obtain- 
ing a wage increase. As far as un- 
organized workers are concerned, 
they could not possibly hope to 
keep pace. And those dependent 
on fixed incomes would be helpless. 


Also worthy of note is the fact 
that the destructiveness of a pro- 
longed, substantial inflation cannot 
be fully indicated by statistical 
projections and estimates. For ex- 
ample, the effect on saving would 
be severe due to the prospect of a 
steady and certain erosion of the 
value of insurance, bonds and other 
fixed-income types of investment. 
“To an even greater degree,” Dr. 
Lutz declares, “the people would 
abandon the doctrine of self-sup- 
port through thrift and foresight, 
and thus they would be forced into 
even greater reliance upon the 
government than is now the case. 
With the continued impairment of 
this basic economic virtue, there 
would be less capacity, and also 
less disposition, to resist the trend 
toward some form of statism. And 
this would be the final disaster to 
which inflation surely leads.” 


Credit Control and Inflation 
The salient factors that will de- 
termine the future course of our 
economy, and hence the problems 
which the Federal Reserve authori- 
ties will be called upon to face, are 
largely in the realm of speculation. 
This is the opinion of Roy L. 
Reierson, Vice President of the 
Bankers Trust Company of New 
York. Elements in this sphere of 
speculation are the future attitude 
and action of Russia; the future 
action of Congress on price control, 
taxes and government spending; 
the reaction of the public to Rus- 
sian moves; the size and character 
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of our military program; and, 
among a host of other matters, the 
attitude of the Administration on 
prices and wages. 


In view of these circumstances, 
we connot determine whether the 
current relief from spiraling prices 
is a temporary phenomenon which 
will be succeeded by a reappear- 
ance of inflationary pressures. Will 
such pressures reassert themselves 
with the anticipated growth in 
the defense program, or will the 
tremendous productive capacity of 
the country be sufficient to permit 
the support of the defense program 
without excessive interference with 
our civilian economy? 

Should inflationary symptoms 
continue to subside, states Mr. 
Reierson, the monetary authorities 
may be expected to refrain from 
any further tightening of credit 
controls. On the other hand, if we 
do experience another international 
crisis of major proportions—with a 
further large expansion of our mili- 
tary program and a _ consequent 
revival of sharp inflationary pres- 
sures—it is probable that relief 
will be sought through compre- 
hensive economic controls rather 
than through a general credit policy 
of drastic proportions. Such an 
approach could ease the problem 
of the monetary authorities, and 
credit policy would be subordinated 
to direct economic controls, with 
emphasis being placed on the latter. 





A reappearance of chronic and 
persistent inflationary pressures, 
without the sobering accompani- 
ment of a critical international 
situation, would pose the most 
difficult problem for the monetary 
authorities. “Only the future will 
reveal,” remarks the Bankers Trust 
officer, “whether the monetary au- 
thorities would then be able to 
continue their postwar program in 
the direction of a more aggressive 
use of general credit policies. While 
there are a good many reasons 
why credit control measures should 
be used when inflationary pres- 
ssures reappear, it would be unwise 
to pin exaggerated expectations on 
their individual or collective effi- 
cacy in coping with a deep-seated 
inflationary boom.” 
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“Some 15,000 employees 
in all branches of our 
organization are taking 
advantage of the 
Payroll Savings Plan...” 


SPENCER LOVE 
Chairman of the Board 
Burlington Mills 






“The Payroll Savings Plan is one of the important personnel services 
offered to the employees of our company. At the present time some 15,000 
employees in all branches of our organization are taking advantage of this 
splendid plan for systematic savings. In times of national emergency this 
plan assists in stabilizing the economic life of the employee, the community 


and the nation.” 


Last call for the 1951 Defense Bond 
Campaign ! 

While the campaign was scheduled 
for six weeks, beginning Labor Day, 
the accounting period will include all 
Payroll Savings Plan bond purchases 
and enrollments in September and 
October. 

If you haven’t conducted a person- 
to-person canvass to put a Payroll 
Savings Blank in the hands of every 
man and woman in your company 
there is still time to join the thousands 
of companies which have added near] 
a million employees to the Payroll 


Savings Plan through person-to-person 
canvasses. 

Phone, wire or write to Savings Bond 
Division, U. S. Treasury Department, 
Suite 700, Washington Building, Wash- 
ington, D. C. Your State Director will 
give you all the help you need—appli- 
cation blanks, posters, envelope stuff- 
ers, personal assistance. 

Give your employees an opportunity 
to save for their future and at the same 
time, help to maintain America’s eco- 
nomic security—put an application 
blank in their hands. 
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Sergeant Charles Turner, of Boston, Massachu- 
setts—Medal of Honor, Korea. On September 1, 1950, near Yongsan, 
Korea, Sergeant Turner took over an exposed turret machine gun on 
a tank. Despite fifty direct hits on the tank, he stayed by his gun and 
destroyed seven enemy machine gun nests before he was killed. 


You and your family are more secure today because of what Sergeant 
Charles Turner did for you. 


Sergeant Turner died to keep America free. Won’t you see that 
America stays the land of peace and promise for which he gave his life? 
Defending the things he fought for is your job, too. 


One important defense job you can do right now is to buy U.S. 
Defense* Bonds and buy them regularly. For it’s your Defense Bonds 
that help keep America strong within. And out of America’s inner 
strength can come power that guarantees security—for your country, 
for your family, for you. 


Remember when you’re buying’ where you work, or the Bond-A- 
bonds for defense, you’re also Month Plan where you bank. For 
building a personal cash savings. your country’s security, and your 
So join the Payroll Savings Plan own, buy U.S. Defense Bonds! 


*C8: Savings Bonds are Defense Bonds - Buy them regularly! 


The U. S. Government does not pay for this advertisement. It is donated by this publi- 
cation in cooperation with the Advertising Council and the Magazine Publishers of 
America as a public service. 
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